
 
 TRACY CITY COUNCIL           REGULAR MEETING AGENDA 

  
Tuesday, March 6, 2012, 7:00 p.m. 

                      
   City Council Chambers, 333 Civic Center Plaza       Web Site:  www.ci.tracy.ca.us 
 

Americans With Disabilities Act - The City of Tracy complies with the Americans with Disabilities Act and 

makes all reasonable accommodations for the disabled to participate in Council meetings.  Persons requiring 
assistance or auxiliary aids should call City Hall (209/831-6000) 24 hours prior to the meeting. 
 

Addressing the Council on Items on the Agenda - The Brown act provides that every regular Council 

meeting shall provide an opportunity for the public to address the Council on any item within its jurisdiction before or 
during the Council's consideration of the item, provided no action shall be taken on any item not on the 
agenda.  Each citizen will be allowed a maximum of five minutes for input or testimony.  At the Mayor’s discretion, 
additional time may be granted. The City Clerk shall be the timekeeper. 
  

Consent Calendar - All items listed on the Consent Calendar are considered routine and/or consistent with 

previous Council direction.  A motion and roll call vote may enact the entire Consent Calendar.  No separate 
discussion of Consent Calendar items will occur unless members of the City Council, City staff or the public request 
discussion on a specific item at the beginning of the meeting. 
 

Addressing the Council on Items not on the Agenda – The Brown Act prohibits discussion or action on 

items not on the posted agenda.  Members of the public addressing the Council should state their names and 
addresses for the record, and for contact information.  The City Council’s Procedures for the Conduct of Public 
Meetings provide that “Items from the Audience” following the Consent Calendar will be limited to 15 minutes.  “Items 
from the Audience” listed near the end of the agenda will not have a maximum time limit.  Each member of the public 
will be allowed a maximum of five minutes for public input or testimony.  However, a maximum time limit of less than 
five minutes for public input or testimony may be set for “Items from the Audience” depending upon the number of 
members of the public wishing to provide public input or testimony.  The five minute maximum time limit for each 
member of the public applies to all "Items from the Audience."  Any item not on the agenda, brought up by a member 
of the public shall automatically be referred to staff.  In accordance with Council policy, if staff is not able to resolve 
the matter satisfactorily, the member of the public may request a Council Member to sponsor the item for discussion 
at a future meeting.  When members of the public address the Council, they should be as specific as possible about 
their concerns.  If several members of the public comment on the same issue an effort should be made to avoid 
repetition of views already expressed. 
 

Presentations to Council - Persons who wish to make presentations which may exceed the time limits are 

encouraged to submit comments in writing at the earliest possible time to ensure distribution to Council and other 
interested parties.  Requests for letters to be read into the record will be granted only upon approval of the majority of 
the Council.  Power Point (or similar) presentations need to be provided to the City Clerk’s office at least 24 hours 
prior to the meeting.  All presentations must comply with the applicable time limits.  Prior to the presentation, a hard 
copy of the Power Point (or similar) presentation will be provided to the City Clerk’s office for inclusion in the record of 
the meeting and copies shall be provided to the Council.  Failure to comply will result in the presentation being 
rejected.  Any materials distributed to a majority of the Council regarding an item on the agenda shall be made 
available for public inspection at the City Clerk’s office (address above) during regular business hours. 

Notice - A 90 day limit is set by law for filing challenges in the Superior Court to certain City administrative decisions 

and orders when those decisions or orders require: (1) a hearing by law, (2) the receipt of evidence, and (3) the 
exercise of discretion. The 90 day limit begins on the date the decision is final (Code of Civil Procedure Section 
1094.6). Further, if you challenge a City Council action in court, you may be limited, by California law, including but 
not limited to Government Code Section 65009, to raising only those issues you or someone else raised during the 
public hearing, or raised in written correspondence delivered to the City Council prior to or at the public hearing.  

Full copies of the agenda are available at City Hall, 333 Civic Center Plaza, the Tracy Public 
Library, 20 East Eaton Avenue, and on the City’s website www.ci.tracy.ca.us 

http://www.ci.tracy.ca.us/
http://www.ci.tracy.ca.us/


City Council Agenda 2 March 6, 2012 
 

CALL TO ORDER 
PLEDGE OF ALLEGIANCE 
INVOCATION 
ROLL CALL 
PRESENTATIONS – Employee of the Month  

 Police and Fire Officers, Volunteer and Staff Employee of the Year                                                                                                         
  DARE Graduates  
 
    
1. CONSENT CALENDAR 
 

A. Acceptance of the Pond Removal – Greenleaf #1 Project - CIP 76058, Completed 
by Top Grade Construction Inc., of Livermore, California, and Authorization for the 
City Clerk to File the Notice of Completion 

 
B. Approve a 30-Foot Wide Public Utility Easement (PUE) Within the City Owned 

Parcel Located on the West Side of Tracy Boulevard North of Larch Road, for the 
Installation, Operation and Maintenance of Overhead Utility Lines and Poles on 
Tracy Boulevard along the Frontage of the Holly Sugar Sports Complex, Authorize 
the Mayor to Execute the Grant of Easement, and Further Authorize the City Clerk 
to File the Easement Document with the San Joaquin County Recorder 

 
C. Approve Amendment 3 to the Professional Services Agreement with Schack & 

Company, Inc., of Tracy, California, to Provide Additional Services for the Corral 
Hollow Road Widening Project – CIP 73014, from Grant Line Road to the West 
Valley Mall Entry 

 
D. Authorization for an Appropriation of $100,000 for the Acquisition of Alternative 

Fuel Vehicles Provided through a $100,000 Grant from the San Joaquin Valley Air 
Pollution Control District 

 
 
2. ITEMS FROM THE AUDIENCE 
 
3. PUBLIC HEARING TO CONSIDER THE ALLOCATION OF COMMUNITY 

DEVELOPMENT BLOCK GRANT (CDBG) AND HOME FUNDS FOR FISCAL YEAR 
2012-2013 
 

4. CITY COUNCIL DIRECTION RELATED TO AMENDING A DEVELOPMENT 
AGREEMENT WITH SURLAND COMMUNITIES, APPLICATION DA11-0002 

 
5. AUTHORIZE A PROFESSIONAL SERVICES AGREEMENT WITH SPILLMAN 

TECHNOLOGIES, INC. OF SALT LAKE CITY, UTAH FOR AN AMOUNT (INCLUDING 
ALL OPTIONS) NOT TO EXCEED $2,736,898 TO PROVIDE THE POLICE 
DEPARTMENT (TPD) WITH A FULLY INTEGRATED COMPUTER AIDED DISPATCH 
(CAD)/RECORDS MANAGEMENT (RMS)  SYSTEM, AND AUTHORIZE THE MAYOR 
TO EXECUTE THE AGREEMENT 
 

6. AUTHORIZATION TO ENTER INTO NEGOTIATIONS WITH MARY ANN BRIGHAM 
FOR POTENTIAL LEASE OF A CITY-OWNED BUILDING AT 729/741 CENTRAL 
AVENUE FOR A BREWPUB/RESTAURANT 
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7. APPOINT TWO APPLICANTS TO THE PLANNING COMMISSION 

 
8. ITEMS FROM THE AUDIENCE 

 
9. COUNCIL ITEMS 

 
A. Consider an Item for Discussion on a Future City Council Agenda Related to 

Reviewing Impact Fees Per Acre on a Proportional Use Basis 
 

10. ADJOURNMENT 



March 6, 2012 
 

AGENDA ITEM 1.A 
 
REQUEST 
 

ACCEPTANCE OF THE POND REMOVAL – GREENLEAF #1 PROJECT - CIP 76058, 
COMPLETED BY TOP GRADE CONSTRUCTION INC., OF LIVERMORE, 
CALIFORNIA, AND AUTHORIZATION FOR THE CITY CLERK TO FILE THE NOTICE 
OF COMPLETION 
 

EXECUTIVE SUMMARY 
 

The contractor has completed construction of the Pond Removal - Greenleaf # 1, at the 
existing detention basin pond located at 1800 West Grant Line Road, in accordance with 
plans, specifications and contract documents. This location is the future site for Fire 
Station 96.  Project costs are within the available budget.  Staff recommends City 
Council accept the project to enable the City to release the contractor’s bonds and 
retention 

 
DISCUSSION 
 

On August 2, 2011, City Council awarded a contract to Top Grade Construction 
Company of Livermore, California, for the Pond Removal - Greenleaf # 1 Project, in the 
amount of $265,765. 
 
The scope of work involved removal of the existing detention pond by filling the pond 
with imported fill and compacting it in accordance with plans and specifications.  The 
work also involved connecting the Greenleaf storm drainage directly to the Grant Line 
Road Storm line after filling the detention pond. This detention pond is proposed as a 
future site for Fire Station 96.  
 
One change order was issued for this project in the amount of $10,030. This was 
necessary to install two field inlets, provide a manhole connection, additional potholes to 
locate underground services and for preparing the annual report for Storm Water 
Pollution Prevention Plan on behalf of the City.  
 
Status of budget and project costs is as follows: 
      
      A. Construction Contract Amount                      $265,765 
      

B. Change Orders      $  10,030 
 
C.  Design        $  24,700 
 
D Construction management, inspection, 
 Testing & miscellaneous expenses (Estimated)  $ 13,000 

   
       D. Estimated Special Geotechnical Inspection   $ 14,000 
 
       E. Estimated Citywide Project Management Charges  $ 19,500 
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 Total Project Construction Costs    $346,995 
 
. Budgeted Amount          $350,000 

 
The project has been completed, on schedule, per plans, specifications, and City of 
Tracy standards.  Final project costs will include construction management, inspection, 
and testing.  Total project costs have not yet been finalized but are estimated to be 
within the overall available budget for the Pond Removal – Greenleaf # 1 Project.  

 
FISCAL IMPACT 
 

CIP 76058 is an approved Capital Improvement Projects with sufficient funding and 
there will be no fiscal impact to the General Fund.  All remaining funds will be transferred 
back into the City’s Storm Water Enterprise Fund. 

 
STRATEGIC PLAN 

 
This agenda item is a routine operational item and does not relate to the Council’s seven 
strategic plans directly  

 
RECOMMENDATION 
 

That City Council, by resolution, accept the Pond Removal - Greenleaf # 1 Project - CIP 
76058, as completed by Top Grade Construction Company Inc., of Livermore, California, 
in accordance with the project plans and specifications, and authorize the City Clerk to 
record the Notice of Completion with the San Joaquin County Recorder.  The City 
Engineer, in accordance with the terms of the construction contract, will release the 
bonds and retention payment. 

 
 
Prepared by: Ripon Bhatia, Senior Civil Engineer 
 
Reviewed by: Kuldeep Sharma, City Engineer 
 
Approved by: Andrew Malik, Development Services Director  
  Leon Churchill, Jr., City Manager 
 

 



RESOLUTION 2012-_____ 
 

ACCEPTING THE POND REMOVAL – GREENLEAF #1 PROJECT - CIP 76058, 
COMPLETED BY TOP GRADE CONSTRUCTION INC., OF LIVERMORE, 

CALIFORNIA, AND AUTHORIZING THE CITY CLERK TO FILE THE NOTICE OF 
COMPLETION 

 
WHEREAS, On August 2, 2011, City Council awarded a contract to Top Grade 

Construction Company of Livermore, California, for the Pond Removal - Greenleaf # 1 Project, 
and 
 

WHEREAS, One change order was issued for this project in the amount of $10,030, and 
 

WHEREAS, Status of budget and project costs is as follows: 
      
       Construction Contract Amount                       $265,765 
 Change Orders      $  10,030 

Design        $  24,700 
 Construction management, inspection, 
 Testing & miscellaneous expenses (Estimated)  $ 13,000 

  Estimated Special Geotechnical Inspection   $ 14,000 
        Estimated Citywide Project Management Charges  $ 19,500 
 

 Total Project Construction Costs    $346,995 
 
WHEREAS, The project has been completed, on schedule, per plans, specifications, 

and City of Tracy standards, and 
 
WHEREAS, CIP 76058 is an approved Capital Improvement Projects with sufficient 

funding and there will be no fiscal impact to the General Fund.  All remaining funds will be 
transferred back into the City’s Storm Water Enterprise Fund; 
 

NOW, THEREFORE, BE IT RESOLVED that City Council accept the Pond Removal - 
Greenleaf # 1 Project - CIP 76058, as completed by Top Grade Construction Company Inc., of 
Livermore, California, in accordance with the project plans and specifications, and authorize the 
City Clerk to record the Notice of Completion with the San Joaquin County Recorder.  The City 
Engineer, in accordance with the terms of the construction contract, will release the bonds and 
retention payment. 
 
 

******************************** 
 



Resolution 2012-____ 
Page 2 
 
 

The foregoing Resolution __________ was adopted by the Tracy City Council on the 6th 
day of March, 2012 by the following vote: 
 
 
AYES:   COUNCIL MEMBERS: 
NOES:  COUNCIL MEMBERS: 
ABSENT:  COUNCIL MEMBERS: 
ABSTAIN:  COUNCIL MEMBERS: 
 
 
      ________________________________ 
      MAYOR 
 
 
ATTEST 
 
_____________________________ 
CITY CLERK 
 



March 6, 2012 

AGENDA ITEM 1.B 
 

REQUEST 
   

APPROVE A 30-FOOT WIDE PUBLIC UTILITY EASEMENT (PUE) WITHIN THE CITY 
OWNED PARCEL LOCATED ON THE WEST SIDE OF TRACY BOULEVARD NORTH 
OF LARCH ROAD, FOR THE INSTALLATION, OPERATION AND MAINTENANCE OF 
OVERHEAD UTILITY LINES AND POLES ON TRACY BOULEVARD ALONG THE 
FRONTAGE OF THE HOLLY SUGAR SPORTS COMPLEX, AUTHORIZE THE 
MAYOR TO EXECUTE THE GRANT OF EASEMENT, AND FURTHER AUTHORIZE 
THE CITY CLERK TO FILE THE EASEMENT DOCUMENT WITH THE SAN JOAQUIN 
COUNTY RECORDER 

 
EXECUTIVE SUMMARY 
 

This is a request to approve a 30-foot wide Public Utility Easement (PUE) along the west 
side of Tracy Boulevard, north of Larch Road along the Holly Sugar Sports Complex. 
The PUE will provide access rights to PG&E and other utility owners such as AT&T, 
Comcast, etc., for the installation, use, operation, repair and maintenance of public 
utilities such as electric, cable TV, and telephone. Approval of the PUE will facilitate the 
relocation of the electrical lines and utility poles by PG&E and other utilities to clear 
Tracy Boulevard for widening. 

 
DISCUSSION 
 

The roadway widening on Tracy Boulevard to serve the Holly Sugar Sports Complex will 
require the relocation of existing utility poles and overhead lines that are located along 
the west side of Tracy Boulevard in front of the sports park. A 30-foot wide utility 
easement is necessary to be granted by the City, to allow the installation, use, repair and 
maintenance of the overhead utility lines and poles. The location of the 30-foot wide 
PUE is shown on Attachment A. 

 
Staff has reviewed the legal description and location map that describes the easement 
area for completeness and technical accuracy, and recommends approval of the 30-foot 
wide PUE.   

 
FISCAL IMPACT 
 

There will be no impact to the General Fund. PG&E will be responsible for the cost of 
relocating the utility poles on Tracy Boulevard.  

 
STRATEGIC PLAN 
 

This agenda item is consistent with the Economic Development Strategy approved by 
the Council to ensure physical infrastructure necessary for development.  
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RECOMMENDATION 
 

That City Council, by resolution, approve the Grant of Easement for the purpose of 
installation, operation and maintenance of public utilities on Tracy Boulevard fronting the 
Holly Sugar Sports Park, and authorize the City Mayor to sign the Grant of Easement, 
and further authorize the City Clerk to file the easement document for recordation with 
the San Joaquin County Recorder. 

 
 
Prepared by: Cris Mina, Senior Civil Engineer 
 
Reviewed by: Kuldeep Sharma, City Engineer 
 
Approved by: Andrew Malik, Development Services Director 
  Leon Churchill Jr., City Manager 
 
 
Attachment -  Location Map 
 

 



EXHIBIT “A” 

 

Legal Description for 

Public Utility Easement 
 

All the certain real property situate in the County of San Joaquin and State of California 

being a portion of the Lands of the City of Tracy as described and delineated on that 

certain Record of Survey of the Exterior Boundary of the Lands of Holly Sugar 

Corporation filed for record on July 8, 1998 at Book 34 of Surveys at Page 37, San 

Joaquin County Records described as follows: 

 

Being a strip of land thirty foot (30’) in width for Public Utility purposes over, under and 

across the following described parcel of land; 

 

Commencing at a found City of Tracy Brass Disk in monument box marking the 

intersection of the centerline of Tracy Boulevard and the centerline of Larch Road as 

shown and so delineated on the above4mentioned Record of Survey; 

 

Thence along the centerline of Tracy Boulevard, North 00º22’38” East for a distance of 

1065.82 feet; 

 

Thence along the southerly line of the lands of the City of Tracy, North 89º17’22” West 

for a distance of 50.00 feet to the Point of Beginning; 

 

Thence continuing along said southerly line, North 89º17’22” West for a distance of 

30.00 feet; 

 

Thence leaving said southerly line along a line parallel with and eighty (80’) feet 

westerly, measured at right angles from the centerline of Tracy Boulevard, North 

00º22’38” East for a distance of 2,234.16 feet; 

 

Thence South 89º31’14” East for a distance of 30.00 feet; 

 

Thence along a line parallel with and fifty (50’) feet westerly, measured at right angles 

from the centerline of Tracy Boulevard, South 00º22’38” West for a distance of 2,234.28 

feet to the Point of Beginning; 

 

Containing a total area of 67,027 square feet or 1.54 acres more or less. 

 

The Basis of Bearing for this description is the California Coordinates System of 1983, 

Zone 3 as determined from the City of Tracy’s Geodetic Control Network shown on the 

Record of Survey filed in Book 36 of Surveys at Page 118, San Joaquin County Records. 

 





RESOLUTION 2012-_____ 
 

APPROVING A 30-FOOT WIDE PUBLIC UTILITY EASEMENT (PUE) WITHIN THE 
CITY OWNED PARCEL LOCATED ON THE WEST SIDE OF TRACY BOULEVARD 

NORTH OF LARCH ROAD, FOR THE INSTALLATION, OPERATION AND 
MAINTENANCE OF OVERHEAD UTILITY LINES AND POLES ON TRACY 

BOULEVARD ALONG THE FRONTAGE OF THE HOLLY SUGAR SPORTS COMPLEX, 
AUTHORIZING THE MAYOR TO EXECUTE THE GRANT OF EASEMENT, AND 

FURTHER AUTHORIZING THE CITY CLERK TO FILE THE EASEMENT DOCUMENT 
WITH THE SAN JOAQUIN COUNTY RECORDER 

 
WHEREAS, The roadway widening on Tracy Boulevard to serve the Holly Sugar Sports 

Complex will require the relocation of existing utility poles and overhead lines that are located 
along the west side of Tracy Boulevard in front of the sports park, and 
 

WHEREAS, A 30-foot wide utility easement is necessary to be granted by the City, to 
allow the installation, use, repair and maintenance of the overhead utility lines and pole, and 
 

WHEREAS, There will be no impact to the General Fund. PG&E will be responsible for 
the cost of relocating the utility poles on Tracy Boulevard; 
 

NOW, THEREFORE, BE IT RESOLVED that City Council approves the Grant of 
Easement for the purpose of installation, operation and maintenance of public utilities on Tracy 
Boulevard fronting the Holly Sugar Sports Park, authorizes the City Mayor to sign the Grant of 
Easement, and further authorizes the City Clerk to file the easement document for recordation 
with the San Joaquin County Recorder. 

 
 

******************************** 
 

 The foregoing Resolution __________ was adopted by the Tracy City Council on the 6th 
day of March, 2012 by the following vote: 
 
 
AYES:   COUNCIL MEMBERS: 
NOES:  COUNCIL MEMBERS: 
ABSENT:  COUNCIL MEMBERS: 
ABSTAIN:  COUNCIL MEMBERS: 
 
 
 
      ________________________________ 
      MAYOR 
 
 
ATTEST 
 
 
_____________________________ 
CITY CLERK 
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AGENDA ITEM 1.C 
 
REQUEST 
 

APPROVE AMENDMENT 3 TO THE PROFESSIONAL SERVICES AGREEMENT 
WITH SCHACK & COMPANY, INC., OF TRACY, CALIFORNIA, TO PROVIDE 
ADDITIONAL SERVICES FOR THE CORRAL HOLLOW ROAD WIDENING PROJECT 
– CIP 73014, FROM GRANT LINE ROAD TO THE WEST VALLEY MALL ENTRY 
 

EXECUTIVE SUMMARY 
 

Approval of Amendment 3 to the Professional Services Agreement with Schack & 
Company, Inc., will facilitate completion of the design for the Corral Hollow Road 
Widening Project from Grant Line Road to the West Valley Mall entry in a timely manner 
and will avoid compromising Federal and State funds allocated for this project. 

 
DISCUSSION 
 

On February 17, 2009, City Council approved a Professional Services Agreement (PSA) 
with Schack & Company (Consultant) to provide services for preparation of design, 
improvement plans, specifications and construction documents for the Widening of 
Corral Hollow Road from Grant Line Road to the West Valley Mall Entry – CIP 73014, for 
a not to exceed amount of $402,832.  Construction of this project also involves 
acquisition of rights of way from adjoining properties to widen the street. The total cost of 
this project is estimated at $5.12 million and the project has received approval for federal 
funding in the amount of $900,000 from the Regional Surface Transportation Program 
(RSTP). 
  
The acquisition of rights of ways and environmental studies have been completed and 
approved by Caltrans and the project design is 98% complete.  Staff has secured 
authorization for construction from the California Department of Transportation 
(CALTRANS).  Since construction of the Kavanagh Road extension west of Corral 
Hollow Road and modifications to the north east and north west corners of Grant Line 
Road and Corral Hollow Road related to the Winco Development have been completed 
ahead of this project, it is necessary to modify the project construction documents and 
incorporate all necessary changes into the final project plans and specifications to reflect 
the actual existing condition.  Completion of this work now will avoid delays and potential 
change orders during construction.   
 
Staff requested a proposal and negotiated the cost of the above required services for a 
not to exceed amount of $49,080. 
 

STRATEGIC PLAN 
 
This agenda item is a routine operational item and does not relate to the Council’s 
strategic plans. 
 



Agenda Item 1.C
March 6, 2012 
Page 2 
 
 
FISCAL IMPACT 
 

There is no fiscal impact to the General Fund as a result of this amendment to the PSA.  
The Corral Hollow Road Widening Project is an approved Capital Improvement Project 
with sufficient funding to complete the design and construction. 

 
RECOMMENDATION 
 

Staff recommends that City Council approve Amendment 3 to the Professional Services 
Agreement with Schack & Company, Inc., of Tracy, California, to provide additional 
services for the Corral Hollow Road Widening Project – CIP 73014, from Grant Line 
Road to the West Valley Mall Entry for a not to exceed amount of $49,080, and authorize 
the Mayor to execute the agreement. 

 
 
Prepared by: Zabih Zaca, Senior Civil Engineer 
 
Reviewed by: Kul Sharma, City Engineer    
Approved by: Andrew Malik, Development & Engineering Services Director 

Leon Churchill, Jr., City Manager 
 

 













RESOLUTION 2012-_____ 
 

APPROVING AMENDMENT 3 TO THE PROFESSIONAL SERVICES AGREEMENT 
WITH SCHACK & COMPANY, INC., OF TRACY, CALIFORNIA, TO PROVIDE 

ADDITIONAL SERVICES FOR THE CORRAL HOLLOW ROAD WIDENING PROJECT 
– CIP 73014, FROM GRANT LINE ROAD TO THE WEST VALLEY MALL ENTRY 

 
WHEREAS, On February 17, 2009, City Council approved a Professional Services 

Agreement with Schack & Company to provide services for preparation of design, improvement 
plans, specifications and construction documents for the Widening of Corral Hollow Road from 
Grant Line Road to the West Valley Mall Entry – CIP 73014, for a not to exceed amount of 
$402,832, and 
 

WHEREAS, The total cost of this project is estimated at $5.12 million and the project has 
received approval for federal funding in the amount of $900,000 from the Regional Surface 
Transportation Program, and 
 

WHEREAS, The acquisition of rights of ways and environmental studies have been 
completed and approved by Caltrans and the project design is 98% complete, and 
 

WHEREAS, Since construction of the Kavanagh Road extension west of Corral Hollow 
Road and modifications to the north east and north west corners of Grant Line Road and Corral 
Hollow Road related to the Winco Development have been completed ahead of this project, it is 
necessary to modify the project construction documents, and 
 

WHEREAS, Staff requested a proposal and negotiated the cost of the above required 
services for a not to exceed amount of $49,080, and 
 

WHEREAS, There is no fiscal impact to the General Fund as a result of this amendment 
to the PSA.  The Corral Hollow Road Widening Project is an approved Capital Improvement 
Project with sufficient funding to complete the design and construction; 

 
NOW, THEREFORE, BE IT RESOLVED that City Council approves Amendment 3 to the 

Professional Services Agreement with Schack & Company, Inc., of Tracy, California, to provide 
additional services for the Corral Hollow Road Widening Project – CIP 73014, from Grant Line 
Road to the West Valley Mall Entry for a not to exceed amount of $49,080, and authorizes the 
Mayor to execute the agreement. 
 
 

******************************** 
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 The foregoing Resolution __________ was adopted by the Tracy City Council on the 6th 
day of February, 2012 by the following vote: 
 
 
AYES:   COUNCIL MEMBERS: 
 
NOES:  COUNCIL MEMBERS: 
 
ABSENT:  COUNCIL MEMBERS: 
 
ABSTAIN:  COUNCIL MEMBERS: 
 
 
 
      ________________________________ 
      MAYOR 
 
 
ATTEST 
 
 
_____________________________ 
CITY CLERK 
 



           March 6, 2012  
   

AGENDA ITEM 1.D 
 

REQUEST 
 

AUTHORIZATION FOR AN APPROPRIATION OF $100,000 FOR THE ACQUISITION 
OF ALTERNATIVE FUEL VEHICLES PROVIDED THROUGH A $100,000 GRANT 
FROM THE SAN JOAQUIN VALLEY AIR POLLUTION CONTROL DISTRICT 

 
EXECUTIVE SUMMARY 
 

Authorization is requested for the appropriation of $100,000 in the Fiscal Year 2011-12 
budget for the purchase of five alternative fuel vehicles. The San Joaquin Valley Air 
Pollution Control District (SJVAPCD) is providing a grant for $100,000 for the acquisition 
of these vehicles.  

 
DISCUSSION 
 

At the City Council meeting held on October 8, 2011, City Council authorized staff to 
submit a grant application to the SJVAPCD in the amount of $100,000 for the purchase 
of alternative fuel vehicles.  
 
Staff has received notice from the SJVAPCD that the grant application for $100,000 has 
been approved. This funding will be used in conjunction with existing budgeted funds of 
$25,800 for the acquisition of five alternative fuel vehicles. These new vehicles will 
replace five existing sedans that are 13 to 16 years old.  

 
STRATEGIC PLAN 
 

This agenda item supports the Environmental Sustainability Strategy by providing low 
emission and fuel efficient vehicles.   

 
FISCAL IMPACT 
 

There is no fiscal impact to the General Fund for this appropriation. The $100,000 
appropriation will be funded through the SJVAPCD grant.  
 

RECOMMENDATION 
 

That the City Council, by resolution, authorize an appropriation of $100,000 for the Fiscal 
Year 2011-12 budget for the acquisition of alternative fuel vehicles.  
 

 
Prepared by: Kevin Tobeck, Director of Public Works 
 
Approved by: Leon Churchill, Jr., City Manager  
                     
 
 

 



RESOLUTION ________ 
 

AUTHORIZATION FOR AN APPROPRIATION OF $100,000 FOR THE ACQUISITION 
OF ALTERNATIVE FUEL VEHICLES PROVIDED THROUGH A $100,000 GRANT 

FROM THE SAN JOAQUIN VALLEY AIR POLLUTION CONTROL DISTRICT 
 
WHEREAS, At the City Council meeting held on October 8, 2011, City Council 

authorized staff to submit a grant application to the SJVAPCD in the amount of $100,000 
for the purchase of alternative fuel vehicles, and  

 
WHEREAS, Staff has received notice from the SJVAPCD that the grant 

application for $100,000 has been approved, and  
 

WHEREAS, These new vehicles will replace five existing vehicles that are 13 to 
16 years old, and  

 
WHEREAS, There is no fiscal impact to the General Fund for this appropriation. 

The $100,000 appropriation will be funded through the SJVAPCD grant;  
 

NOW, THEREFORE, BE IT RESOLVED That the City Council by resolution, 
authorize an appropriation of $100,000 for the Fiscal Year 2011-12 budget for the 
acquisition of alternative fuel vehicles. 
 
 

* * * * * * * * * * * * * * 
 
 

The foregoing Resolution __________ was passed and adopted by the Tracy 
City Council on the 6th day of March, 2012, by the following vote: 
 

AYES:  COUNCIL MEMBERS: 
NOES:  COUNCIL MEMBERS: 
ABSENT: COUNCIL MEMBERS: 
ABSTAIN: COUNCIL MEMBERS: 
 

       
MAYOR 

 
ATTEST: 
 
 
       
CITY CLERK 
 
 



March 6, 2012 
 

AGENDA ITEM 3 
 

REQUEST 
 
PUBLIC HEARING TO CONSIDER THE ALLOCATION OF COMMUNITY 
DEVELOPMENT BLOCK GRANT (CDBG) AND HOME FUNDS FOR FISCAL YEAR 
2012-2013  
 

EXECUTIVE SUMMARY 
 

Consider and approve allocation of fiscal year 2012-2013 Community Development 
Block Grant and HOME funds. 
 

BACKGROUND 
 

Community Development Block Grant (CDBG) funds are allocated to cities and counties 
by the United States Department of Housing and Urban Development (HUD) for use in 
projects, programs, and services that demonstrate a benefit to low and moderate income 
individuals and families.  The estimated amount allocated to the City of Tracy, as a sub 
recipient of San Joaquin County, is $417,957 for FY 2012-2013.     
 
A public notice announcing the availability of CDBG funds and inviting proposals 
appeared in the Tri-Valley Herald on December 10, 2011, and January 23, 2012.  In 
addition, the application was made available on the City’s website and a public meeting 
was held on December 15, 2011, at 9:00 a.m. at the City of Tracy’s City Hall to answer 
questions about the application process.  The deadline to submit proposals for CDBG 
funding was January 12, 2012, and extended to January 23, 2012. 

 
CDBG regulations list several categories for proposal requests, and in some cases, 
specify spending limitations.  The categories are: Public Facilities, Public Services, 
Economic Development, Planning, Housing and Administration.  Public Services 
requests are limited to 15% of the total CDBG allocation; 15% of this year’s estimated 
allocation is about $62,693 but was reduced to $52,465 since HUD allocated $10,228 for 
Fair Housing Assistance.  Planning and Administration is limited to 14% of the total 
CDBG allocation; 14% of this year’s estimated allocation is approximately $58,513.   

 
Historically, the City has received the majority of the applications under the Public 
Services category.  In the past, staff has reviewed the applications to ensure that they 
comply with the CDBG eligibility criteria and then equally distributed the 15% allocation 
among those qualified entities.  The remainder of the City’s allocation has been applied 
under the Public Facilities category.  Historically, there have not been many applications 
under this category.  If there has been an eligible application, the protocol has been to 
award the requested amount with the remainder of the money going toward an eligible 
City CIP project.  For example, in 2009 $310,579.90 of the Public Facilities money went 
toward improving the accessibility of intersections in downtown.   
  
City Council desired to refine the CDBG application evaluation process so that those 
entities that best address the local needs of the Tracy community receive priority for 
funding.  With such limited resources, equally distributing the dollars may not be the 
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most effective way of disbursing these funds.  During fiscal year 2008-09, Council 
directed staff to revise the Community Development Block Grant process so that those 
qualified agencies that best address the local needs of the Tracy community receive 
priority for funding.  On October 5, 2010, City Council approved the following local 
priorities: 1) economic development/job creation, 2) emergency food and shelter, 3) 
domestic violence services, and 4) senior/adult services.  In order to encourage 
meaningful citizen involvement, public examination and appraisal of the process, as well 
as enhance program accountability, City Council approved staff’s recommendation to 
have the Parks and Community Services Commission participate in the annual 
establishment of local needs priorities and evaluation of CDBG applications by means of 
a sub-committee.   

 
At their regular meeting on October 7, 2010, the Parks and Community Services 
Commission approved staff’s recommendation and established a three member sub-
committee to assist City staff in evaluating and ranking CDBG applications and making 
funding allocation recommendations.  The sub-committee is composed of three 
members of the Parks and Community Services Commission, selected annually by the 
Chair of the Parks and Community Services Commission.   
 

DISCUSSION 
 
The sub-committee conducted a Special Meeting on Tuesday, January 31, 2012, to 
evaluate, rank, and make funding allocation recommendations for the CDBG 
applications in the following categories:  Public Services (i.e. programs), Public Facilities, 
and Planning and Administration.  The sub-committee established a criterion requiring 
an applicant to score better than 60 points during the ranking process in order to receive 
any funding allocation. 

 
Most agencies that submitted a proposal scored well in all areas.  Ten applications were 
received under Public Services; two applications were received under Public Facilities.  
The maximum score that could be received under all categories was one hundred 
points.   
 
As previously mentioned, a total of 10 applications were received under the Public 
Services category.  Two applications scored below 60 points, which meant they were not 
recommended for funding.  For the top eight applications, the recommended allocations 
were calculated as a percentage for each applicant based on their proportionate points 
divided by the total number of points generated among all remaining applicants.  This 
percentage was then applied to the $52,465 available under the Public Services 
category and served as the methodology determining the recommendation as to how 
much money each entity should receive.  The recommended allocations are contained in 
Exhibit B of this report.   
   
Two applications were received under the Public Facilities category; one submitted by 
the City of Tracy.  One request came from The Boys and Girls Club to expand program 
space for their facility.  The request was denied based on not meeting the local priorities 
approved by City Council on October 5, 2010: 1) economic development/job creation, 2) 
emergency food and shelter, 3) domestic violence services, and 4) senior/adult services.  
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Therefore, only one application was recommended for funding in the Public Facilities 
category.  The recommended allocations are contained in Exhibit B of this report.  
 
During Fiscal Year 2011-2012 CDBG grant allocations, City Council approved an 
allocation of $67,869 for the Tracy City Center Association Landmark Sign in the 
Downtown Area; however, the project was rejected by HUD and therefore never moved 
forward.  As such, $67,869 can be added to the $296,749 available for Public Facilities, 
which brings the total to $364,618 for FY 2012-2013.  These funds are not available to 
be applied to the Program Services Category. 
 
Based on the applications received and the funding available, there will be an 
approximate amount of $274,618 remaining, which includes the $67,869 from the Tracy 
City Center Association Downtown Landmark Sign that was not used in FY 2011-2012.  
Staff would like to allocate those funds towards one of the local priorities; Economic 
Development and eligible uses for CDBG. The funds would be used toward supporting 
the operating and other eligible costs of the City of Tracy’s Business Incubator, which is 
currently being developed. The funds would be used toward supporting the operating 
and other eligible costs to help facilitate Economic Development by providing technical 
assistance, advice, and business support services to owners of microenterprises and 
persons developing microenterprises.  These services would be provided by staff, 
contracted employees and/or consultant services all in support of the Small Business 
Incubator.  Additional support received would be from developers by offering below 
market space for the Incubator. 
 
On February 17, 2012, the Parks and Community Services Commission approved the 
sub-committee’s recommendations for funding allocations for FY 2012-2013.  The 
Commission recommended that the remaining funds be allocated to the Small Business 
Incubator program, subject to a condition that a complete application be submitted for 
review by the sub-committee, prior to use of funds.    
 
The funds needed for the Small Business Incubator will likely be less than the $274,618 
remaining, which means there will still be remaining funds.  Staff recommends that City 
Council earmark the entire amount for the Small Business Incubator as a placeholder at 
this time.  Staff would then bring this item back to City Council for reallocation of any 
remaining funds prior to July 2012, once the sub-committee has reviewed the application 
for the Small Business Incubator.     

 
Exhibit A is a summary of previous allocations.  Exhibit B provides a list of proposals 
received by category including funding requests and recommended funding allocations. 
Exhibit C provides a brief description of each project. 
 
As part of the CDBG program, the City will also receive $64,127 in HOME funds.    Since 
Redevelopment has gone away, staff recommends that the entire amount be allocated 
to the Down Payment Assistance Loan program for low income households 
administered for the City by San Joaquin County.  Currently, there are no other identified 
eligible projects. 
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Each applicant that is awarded funds is required to sign an agreement with the City of 
Tracy to ensure that the funds are spent in the manner described in the applications as 
the applications were used as the basis for the awards.  A form agreement (the “Form 
Agreement”) is attached as Exhibit D.        
 

STRATEGIC PLAN 

This agenda item is a routine operational item and does not relate to the Council’s seven 
strategic plans. 

 
FISCAL IMPACT 
 

There will be no impact to the General Fund.  The City of Tracy will receive an estimated 
$417,957 in Community Development Block Grant funds in FY 2012-2013 (plus a carry-
over of $67,869 from FY 2011-2012).   The City will also receive $64,127 in HOME 
funds.   

 
RECOMMENDATION 
 

That City Council, by resolution, allocate $485,823 (includes carryover amount of 
$67,869) in estimated Community Development Block Grant funds and allocate $64,127 
in HOME funds to the Down Payment Loan program for FY 2012-2013 pursuant to the 
recommendations listed in the attached resolution and authorize and direct the 
Development and Engineering Services Director to execute the Form Agreement on 
behalf of the City. 
 

Prepared by: Ana Lilia Reynoso, Housing Program Specialist 
  Scott Claar, Associate Planner 
 
Reviewed by: Andrew Malik, Development and Engineering Services Director 
 
Approved by: Leon Churchill, Jr., City Manager 
 
Attachments: 
  
 Resolution 
 Exhibit A – Summary of Previous Year’s Allocations 

Exhibit B – Proposals Received, Including Funding Requests, and Recommended 
Allocations for FY 2012-2013 

 Exhibit C – Proposal Descriptions 
 Exhibit D – Form Agreement 
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HUD ORIGINAL TRANSFER ADJUSTED PROGRAM UNLIQUIDATE AMOUNT TOTAL % UNOBLIGATED
DESCRIPTION AC.# ALLOCATION ADD/(DEL) ALLOCATION INCOME ENCUMBRANC EXPENDED OBL.& EXP. BALANCE

06-01 TRACY INTERFAITH FOOD CLOSET 1417 7,625.00 7,625.00 7,625.00 100.00% 0.00
06-02 RECREATION SCHOLARSHIPS 1418 7,625.00 7,625.00 7,625.00 100.00% 0.00
06-03 SECOND HARVEST FOOD BANK 1419 7,625.00 7,625.00 7,625.00 100.00% 0.00
06-04 FAIR HOUSING 1367 0.00 12,100.00 12,100.00 12,100.00 100.00% 0.00
06-05 SOUTH COUNTY CRISIS CENTER 1420 7,625.00 7,625.00 7,625.00 100.00% 0.00
06-06 MCHENRY HOUSE 1421 7,625.00 7,625.00 7,625.00 100.00% 0.00
06-07 WOMEN'S CENTER 1422 7,625.00 7,625.00 7,625.00 100.00% 0.00
06-08 BOYS & GIRLS CLUB OUTREACH PROGRAM 1423 7,625.00 7,625.00 7,625.00 100.00% 0.00
06-09 DOWNTOWN ALLEY RECONSTRUCTION 1424 346,252.00 610,153.15 956,405.15 925,927.52 96.81% 30,477.63
06-10 GOOD SAMARITAN COMMUNITY SERVICES 1425 7,625.00 7,625.00 7,625.00 100.00% 0.00

2006 ALLOCATION 407,252.00 622,253.15 1,029,505.15 0.00 0.00 999,027.52 97.04% 30,477.63

07-01 TRACY INTERFAITH MINISTRIES 1525 6,787.00 6,787.00 6,787.00 100.00% 0.00
07-02 RECREATION SCHOLARSHIPS 1526 6,787.00 6,787.00 6,787.00 100.00% 0.00
07-03 SECOND HARVEST FOOD BANK 1527 6,787.00 6,787.00 6,787.00 100.00% 0.00
07-04 SAN JOAQUIN FAIR HOUSING 1479 12,227.00 12,227.00 12,227.00 100.00% 0.00
07-05 SOUTH COUNTY CRISIS CENTER 1528 6,787.00 6,787.00 6,787.00 100.00% 0.00
07-06 MCHENRY HOUSE 1529 6,787.00 6,787.00 6,787.00 100.00% 0.00
07-07 WOMEN'S CENTER 1530 6,787.00 487.07 7,274.07 7,274.07 100.00% 0.00
07-08 BOYS & GIRLS CLUB OUTREACH PROGRAM 1531 6,787.00 6,787.00 6,787.00 100.00% 0.00
07-09 DOWNTOWN STREET IMPROVEMENTS 1532 333,946.00 0.20 333,946.20 333,946.20 100.00% 0.00
07-10 GOOD SAMARITAN COMMUNITY SERVICES 1533 6,787.00 6,787.00 6,787.00 100.00% 0.00
07-11 VBR FOSTER FAMILY AGENCY 1534 6,787.00 6,787.00 6,787.00 100.00% 0.00

TRACY ADMINISTRATION 1707 0.00

2007 ALLOCATION 407,256.00 487.27 407,743.27 0.00 0.00 407,743.27 11.00 0.00

08-01 TRACY INTERFAITH MINISTRIES FOOD CLOS 1649 7,245.00 7,245.00 7,245.00 100.00% 0.00
08-02 PARKS & RECREATION SCHOLARSHIPS 1650 7,245.00 7,245.00 7,245.00 100.00% 0.00
08-03 SECOND HARVEST FOOD BANK 1651 7,245.00 7,245.00 7,245.00 100.00% 0.00
08-04 SAN JOAQUIN FAIR HOUSING 1652 12,788.00 12,788.00 12,788.00 100.00% 0.00
08-05 STOCKTON EMERGENCY FB REHAB 1653 1,540.00 1,540.00 1,540.00 100.00% 0.00
08-06 STOCKTON EMERGENCY FB NUTRITION ON T1654 1,000.00 -1,000.00 0.00 #DIV/0! 0.00
08-07 WOMEN'S CENTER 1655 7,245.00 (487.07) 6,757.93 6,757.93 100.00% 0.00
08-08 BOYS & GIRLS CLUB TRACY OUTREACH 1656 7,245.00 7,245.00 7,245.00 100.00% 0.00
08-09 DOWNTOWN SIDEWALK IMPROVEMENTS 1657 319,782.00 319,782.00 25,645.00 345,427.00 108.02% 0.00
08-10 GOOD SAMARITAN COMMUNITY SERVICES 1658 7,245.00 7,245.00 7,245.00 100.00% 0.00
08-11 VBR FOSTER AGENCY 1659 7,245.00 7,245.00 7,245.00 100.00% 0.00
08-12 MEALS ON WHEELS PROGRAM 1660 7,245.00 7,245.00 7,245.00 100.00% 0.00
08-13 TRACY ADMINISTRATION 1736 731.51

2008 ALLOCATION 393,070.00 (1,487.07) 391,582.93 25,645.00 0.00 417,959.44 106.74% 0.00

09-01 TRACY INTERFAITH MINISTRIES FOOD CLOS 1809 7,214.00 7,214.00 7,214.00 100.00% 0.00
09-02 YOUTH ART SCHOLARSHIPS 1810 7,214.00 7,214.00 7,214.00 100.00% 0.00
09-03 SECOND HARVEST FOOD BANK 1811 7,214.00 7,214.00 7,214.00 100.00% 0.00
09-04 SAN JOAQUIN FAIR HOUSING 1812 11,692.00 11,692.00 11,692.00 100.00% 0.00
09-05 MC HENRY HOUSE SHELTER-ROOF 1813 60,500.00 9,104.12 69,604.12 69,604.12 100.00% 0.00
09-06 EMERGENCY FB-NUTRITION ON THE MOVE 1814 2,000.00 2,000.00 2,000.00 100.00% 0.00
09-07 WOMEN'S CENTER 1815 7,214.00 7,214.00 7,214.00 100.00% 0.00
09-08 BOYS & GIRLS CLUB TRACY OUTREACH 1816 7,214.00 7,214.00 7,214.00 100.00% 0.00
09-09 DOWNTOWN SIDEWALK IMPROVEMENTS 1817 263,072.00 44,381.00 307,453.00 296,993.22 96.60% 10,459.78
09-10 TRACY VOLUNTEERS COMMUNITY SERVICES1818 7,214.00 7,214.00 7,214.00 100.00% 0.00
09-11 VBR FOSTER AGENCY 1819 7,214.00 7,214.00 7,214.00 100.00% 0.00
09-12 MC HENRY HOUSE SHELTER-OPERATING EX 1820 7,214.00 7,214.00 7,214.00 100.00% 0.00

2009 ALLOCATION 394,976.00 53,485.12 448,461.12 0.00 0.00 438,001.34 10,459.78

10-01 Tracy Interfaith Ministries Food Closet 1952 6,965.21 6,965.21 6,965.21 100.00% 0.00
10-02 Meals on Wheels 1953 7,035.57 7,035.57 7,035.57 100.00% 0.00
10-03 Second Harvest Food Bank 1954 6,736.55 6,736.55 6,736.55 100.00% 0.00
10-04 San Joaquin Fair Housing 1898 10,000.00 10,000.00 10,000.00 100.00% 0.00
10-05 McHenry House 1955 7,316.99 7,316.99 0.00% 7,316.99
10-06 Nutrition on the Move Program 1956 2,000.00 2,000.00 2,000.00 100.00% 0.00
10-07 Women's Center of SJC 1957 7,035.57 7,035.57 3,219.57 45.76% 3,816.00
10-08 Boys & Girls Club Outreach Program 1958 5,857.11 5,857.11 5,857.11 100.00% 0.00
10-09 Downtown ADA Sidewalk Improvement Project 1959 239,017.99 22,000.00 261,017.99 0.00% 261,017.99
10-10 Tracy Caregivers 1960 6,208.89 6,208.89 0.00% 6,208.89
10-11 VBR Foster Family Agency 1961 6,156.12 6,156.12 6,156.12 100.00% 0.00
10-12 New City America Consulting Firm 1962 70,000.00 -22,000.00 48,000.00 48,000.00 100.00% 0.00
10-13 Boys & Girls Club Basketball Hoop Replacement 1963 60,000.00 60,000.00 0.00% 60,000.00
10-14 Disability Resource Agency (DRAIL) 1964 5,000.00 5,000.00 4,948.70 98.97% 51.30
10-16 McHenry House Apartment Improvements 1965 0.00 5,493.00 5,493.00 5,200.00 94.67% 293.00

2010 ALLOCATION 439,330.00 5,493.00 444,823.00 0.00 0.00 106,118.83 338,704.17

11-01 Tracy Interfaith Ministries Food Closet 2083 9,568.00 9,568.00 9,421.00 98.46% 147.00
11-02 Boys & Girls Clubs of Tracy-Expansion 2084 76,918.00 76,918.00 0.00% 76,918.00
11-03 Second Harvest Food Bank 2085 9,152.00 9,152.00 2,288.00 25.00% 6,864.00
11-04 San Joaquin Fair Housing 2001 10,127.00 10,127.00 3,932.07 38.83% 6,194.93
11-05 McHenry House-Fire Alarm System 2086 45,000.00 45,000.00 0.00% 45,000.00
11-06 EFB-Mobile Farmer's Market 2087 2,000.00 1,000.00 3,000.00 3,000.00 100.00% 0.00
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11-07 Tracy City Center Association 2088 67,869.00 67,869.00 PROJECT CANCELED BY HUD 0.00% 67,869.00
11-08 Women's Center of SJC 2089 8,423.00 8,423.00 0.00% 8,423.00
11-09 Boys & Girls Club Outreach Program 2090 9,568.00 9,568.00 0.00% 9,568.00
11-10 City of Tracy - Grande Theater ADA Entrance Doo2091 58,000.00 58,000.00 0.00% 58,000.00
11-11 Lolly Hansen Senior Center Outdoor Recreation A2092 52,606.00 52,606.00 0.00% 52,606.00
11-12 Meals on Wheels Program 2093 8,112.00 8,112.00 2,896.00 35.70% 5,216.00
11-13 McHenry House Family Shelter 2094 8,944.00 8,944.00 0.00% 8,944.00

2011 ALLOCATION 366,287.00 1,000.00 367,287.00 0.00 0.00 21,537.07 345,749.93

GRAND TOTAL 9,499,864.37 109,400.82 9,609,265.19 34,475.50 0.00 8,910,250.19 92.73% 725,391.51

PROGRAM INCOME -25,645.00
CDBG ALLOCATIONS 751,036.51

439,330.00 0.00



EXHIBIT B 
FY 2012–2013 

CDBG PROPOSALS 
 

GRANTEE   ACTIVITY   REQUESTED  RECOMMENDED 
(Public Services)      FUNDING  FUNDING  
15% Cap - $62,693- $10,228 Fair Housing= $52,465  
 
San Joaquin 
Fair Housing   Fair Housing Assistance  $  10,228  $  10,228 
 
South County Crisis Center  Developing Healthier Choices $  5,000  $0 
    for successful families 
 
Second Harvest Food Bank Food Assistance  $ 10,000  $ 7,994 
 
Emergency Food Bank  Mobile Farmer’s Market  $  2,000  $  2,000 
 
Emergency Food Bank  Farm to Family Program  $  2,500  $  2,500 
 
Visionary Home Builders Blueprint to Foreclosure  $85,000  $0 
    Recovery   
 
McHenry House Tracy  Family Crisis Intervention $ 25,000  $ 7,994 
Family Shelter   Program    
 
(HAS) San Joaquin Human Home Delivered Meals  $19,850  $ 7,994 
Services Agency  Program   
 
Women’s Center of   TREE House-Shelter and  $ 10,000  $ 7,994 
San Joaquin   Services for Domestic Violence  
    Victims 
 
Tracy Interfaith Ministries Hunger Awareness Food  $ 15,000  $ 7,994 
    Distribution    
 
Boys and Girls Club of Tracy Developing Youth, Developing $ 12,000  $7,994 
    Employees, Developing Tracy  
     
    TOTAL       $62,692.00 
 
 
(Planning and Administration) 
14% Cap - $58,513 
 
City of Tracy   Administrating CDBG Program  $ 58,513   $58,513 
 
     
    TOTAL       $58,513 
 
     
 
 
 
 
 
 
 
 



GRANTEE   ACTIVITY   REQUESTED  RECOMMENDED 
        FUNDING  FUNDING  
 
 
 
 
 
 
 
$364,618 (including $67,869 of unused 2011-2012 funds) 
 
 
(Public Facilities)  
No Cap - $Remaining Funds 
 
Boys and Girls Club  More Program Space  $ 75,000   $0 
    For Youth  
 
City of Tracy   Senior Center Outdoor   $ 90,000  $90,000 
Parks and Recreation  Recreation Area 
 
 
(Economic Development) 
No Cap - $Remaining Funds 
 
City of Tracy   Small Business Incubator  $ 274,618   $274,618 
 
    
 
 
 
 
    TOTAL    $439,618  $364,618  
 

OVERALL TOTAL     $ 485,823  
 
(Includes $67,869 of unused 
2011-2012 funds)  

 
 
 
HOME Funds 
($64,127 available) 
 
Housing Fund   Down Pmt Assistance Loans  $64,127  $64,127  
     



EXHIBIT C 
FY 2012-2013 

CDBG PROPOSALS RECEIVED 
 

Public Service Requests 
 
 
San Joaquin Housing Authority – This request was automatically granted by HUD 
to fund the San Joaquin Housing Authorities and their housing projects for the 
City Of Tracy. 
 
SOUTH COUNTY CRISIS CENTER – This request is for funding to provide 
educational classes for children and parents in domestic violence in San Joaquin 
County from their Manteca facility. 
 
SECOND HARVEST FOOD BANK – This request is to help fund operating costs 
for food distribution programs in Tracy.    
 
EMERGENCY FOOD BANK. – This request is to help fund Farm to family Fresh 
Fruit and Produce program. 
 
 
EMERGENCY FOOD BANK – This request is to help fund the mobile farmer’s 
market program in Tracy. 
 
VISIONARY HOME BUILDERS - This request is to help fund the Blueprint to 
Foreclosure Recovery Program. 
 
 
MCHENRY HOUSE - This request is to help fund the family crisis intervention 
program. 
 
HUMAN SERVICES AGENCY – This request is to fund the meals on wheels 
program in Tracy. 
 
WOMEN’S CENTER OF SAN JOAQUIN COUNTY – This request is to help fund 
a counselor at Tracy safe house. 
 
TRACY INTERFAITH MINISTRIES – This request is to help fund the costs of a 
food distribution program.   
 
BOYS AND GIRLS CLUB - This request is to retain and create the jobs for 6 
people (4 retained/2create) to provide services to youth in the City Of Tracy. 
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Planning and Administration Services Requests 
 
 
CITY OF TRACY- This request is for Administering the CDBG Program for 
program year 2012-2013. 
 
Public Facility Requests 
 
 
CITY OF TRACY- This request is for the Lolly Hansen Senior Center. This is for 
completion of construction of an ADA accessible senior Center Outdoor Area. 
 
BOYS AND GIRLS CLUB- This request is for more program space for Tracy’s 
youth. Converting the break room into program space for approximately 20 
young people. 
 
Economic Development 
 
 
CITY OF TRACY- This request is to support funding for the City Of Tracy’s Small 
Business Incubator currently being developed. 
 
 
HOME FUNDS 
 
 
CITY OF TRACY- This request is for the only down payment assistance program 
available in the City of Tracy which supports the Neighborhood Stabilization 
Program managed by the San Joaquin County. 
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AGREEMENT BETWEEN THE CITY OF TRACY 

AND (NAME OF ORGANIZATION)  
FOR COMMUNITY DEVELOPMENT BLOCK GRANT 

FUNDING FOR FISCAL YEAR 2012-2013 
 
 
 
THIS AGREEMENT entered into this 1st day of July 2012 by and between the City of Tracy (herein 
called the "Grantee") and (NAME OF ORGANIZATION) (herein called the "Subrecipient"). 
 
WHEREAS, the Grantee has applied for and received funds from the United States Government 
under Title I of the Housing and Community Development Act of 1974, Public Law 93-383; and, 
 
WHEREAS, the Grantee wishes to engage the Subrecipient to assist the Grantee in utilizing such 
funds to the benefit of low-income residents; 
 
NOW, THEREFORE, it is agreed between the parties hereto that; 
 
I. SCOPE OF SERVICE 
 A. Activities 
 The Subrecipient will be responsible for administering a CDBG fiscal year 2012 - 2013 

program in a manner satisfactory to the Grantee and consistent with any standards 
required as a condition of providing these funds.  Such program will include the following 
activities eligible under the Community Development Block Grant Program: 

 
 Program Delivery 
 Activity #1 (Complete description of activity to be undertaken, what products or 

services are to be performed, where they are to be provided, for whom they 
are to be provided, how they are to be provided.) 

 
 Activity #2 (Same) 
 
 Activity #3 (Same) 
 
 General Administration 
 B. National Objectives 
 The Subrecipient certifies that the activities carried out with funds provided under this 

Agreement will meet one or more of the CDBG program's National Objectives: 1) benefit 
low/moderate income persons, 2) aid in the prevention or elimination of slums of blight, 3) 
meet community development needs having a particular urgency, as defined in 24 CFR 
Part 570.208. 

 
 C. Levels of Accomplishment 
 In addition to the normal administrative services required as part of this Agreement, the 

Subrecipient agrees to provide the following levels of program services: 
 
  Activity   Units per Month  Total Units/Year 
 
 D. Staffing (Provide list of staff and time commitments to be allocated to each 

activity specified in I.A.) 
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 E. Performance Monitoring 
 The Grantee will monitor the performance of the Subrecipient against goals and 

performance standards required herein.  Substandard performance as determined by the 
Grantee will constitute non-compliance with this Agreement.  If action to correct such 
substandard performance is not taken by the Subrecipient within a reasonable period of 
time after being notified by the Grantee, contract suspension or termination procedures will 
be initiated. 

 
II. TIME OF PERFORMANCE 
 Services of the Subrecipient shall start on the 1st day of July 2011 and end on the 30th 

day of June 2012.  The term of this Agreement and the provisions herein shall be extended 
to cover any additional time period during which the Subrecipient remains in control of 
CDBG funds or other assets, including program income. 

 
III. BUDGET 
  Line Item:    Amount: 
 
  Salaries    $ 
  Fringe  
  Office Space (Program Only) 
  Utilities 
  Communications 
  Reproduction/Printing 
  Supplies and Materials 
  Mileage 
  Audit 
  Other (specify) 
  Indirect costs (specify)                  
   TOTAL    $ 
 
 Any indirect costs charged must be consistent with the conditions of Paragraph VIII (C)(2) 

of this Agreement.  In addition, the Grantee may require a more detailed budget 
breakdown than the one contained herein, and the Subrecipient shall provide such 
supplementary budget information in a timely fashion in the form and content prescribed by 
the Grantee.  The Grantee and the Subrecipient must approve any amendments to this 
budget in writing. 

 
IV. PAYMENT 
 It is expressly agreed and understood that the total amount to be paid by the Grantee 

under this contract shall not exceed $(enter amount) ($0.0 Facilities and/or $0.0 Public 
Services)Draw downs for the payment of eligible expenses shall be made against the line 
item budgets specified in Paragraph III herein and in accordance with performance.  
Expenses for general administration shall also be paid against the line item budgets 
specified in Paragraph III and in accordance with performance. 

 
 Payments may be contingent upon certification of the Subrecipient's financial management 

system in accordance with the standards specified in OMB Circular A-87, Section 85.20 
 
V. NOTICES 
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 Communication and details concerning this contract shall be directed to the following 
contract representatives: 

 
    Grantee     Subrecipient 
 
 Name & Title:   Andrew Malik     (Name of Contact) 
 Address:          333 Civic Center Drive    Adress#1  
 City, State, Zip: Tracy, CA 95376    Address City,State 
 Telephone:  209-831-6490     Phone Number 
 Fax Number:  209-830-6837     Fax Number 
 
VI. SPECIAL CONDITIONS (Special conditions specific to the particular activity or 

individual subrecipient) 
 
VII. GENERAL CONDITIONS 
 A. General Compliance 
 The Subrecipient agrees to comply with the requirements of Title 24 of the Code of Federal 

Regulations, Part 570 (the Housing and Urban Development regulations concerning 
Community Development Block Grants (CDBG)).  The Subrecipient also agrees to comply 
with all other applicable federal, state and local laws, regulations, and policies governing 
the funds provided under this contract.  The Subrecipient further agrees to utilize funds 
available under this Agreement to supplement rather than supplant funds otherwise 
available. 

 
 B. "Independent Contractor" 
 Nothing contained in this Agreement is intended to, or shall be construed in any manner, 

as creating or establishing the relationship of employer/employee between the parties.  
The Subrecipient shall at all times remain an "independent contractor" with respect to the 
services to be performed under this Agreement.  The Grantee shall be exempt from 
payment of all Unemployment Compensation, FICA, retirement, life and/or medical 
insurance and Workers' Compensation Insurance as the Subrecipient is an independent 
subrecipient. 

 
 C. Hold Harmless 
 The Subrecipient shall hold harmless, defend and indemnify the Grantee from any and all 

claims, actions, suits, charges and judgments whatsoever that arise out of the 
Subrecipient's performance or nonperformance of the services or subject matter called for 
in this Agreement. 

 
 D. Workers' Compensation 
 The Subrecipient shall provide Workers' Compensation Insurance coverage for all of its 

employees involved in the performance of this contract. 
 
 E. Insurance & Bonding 
 The Subrecipient shall carry sufficient insurance coverage to protect contract assets from 

loss due to theft, fraud and/or undue physical damage, and as a minimum shall purchase a 
blanket fidelity bond covering all employees in an amount equal to cash advances from the 
Grantee. 

 
 The Subrecipient shall comply with the insurance and bonding requirements of  
 24 CFR Part 84. 
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 F. Grantor Recognition 
 The Subrecipient shall insure recognition of the role of the grantor agency in providing 

services through this contract.  All activities, facilities and items utilized pursuant to this 
contract shall be prominently labeled as to funding source.  In addition, the Subrecipient 
will include a reference to the support provided herein in all publications made possible 
with funds made available under this contract. 

 
 G. Amendments 
 The Grantee or Subrecipient may amend this Agreement at any time provided that such 

amendments make specific reference to this Agreement, and are executed in writing, 
signed by a duly authorized representative of both organizations, and approved by the 
Grantee's governing body.  Such amendments shall not invalidate this Agreement, nor 
relieve or release the Grantee or Subrecipient from its obligations under this Agreement. 

 
 The Grantee may, in its discretion, amend this Agreement to conform with federal, state or 

local governmental guidelines, policies and available funding amounts, or for other 
reasons.  If such amendments result in a change in the funding, the scope of services, or 
schedule of the activities to be undertaken as part of this Agreement, such modifications 
will be incorporated only by written amendment signed by both Grantee and Subrecipient. 

 
 H. Suspension or Termination 
 Either party may terminate this contract at any time by giving written notice to the other 

party of such termination and specifying the effective date thereof at least 30 days before 
the effective date of such termination.  Partial terminations of the Scope of Service in 
Paragraph I.A above may only be undertaken with the prior approval of the Grantee.  In the 
event of any termination for convenience, all finished or unfinished documents, data, 
studies, surveys, maps, models, photographs, reports or other materials prepared by the 
Subrecipient under this Agreement shall, at the option of the Grantee, become the property 
of the Grantee, and the Subrecipient shall be entitled to receive just and equitable 
compensation for any satisfactory work completed on such documents or materials prior to 
the termination. 

 
 The Grantee may also suspend or terminate this Agreement, in whole or in part, if the 

Subrecipient materially fails to comply with any term of this Agreement, or with any of the 
rules, regulations or provisions referred to herein; and the Grantee may declare the 
Subrecipient ineligible for any further participation in the Grantee's contracts, in addition to 
other remedies as provided by law.  In the event there is probable cause to believe the 
Subrecipient is in noncompliance with any applicable rules or regulations, the Grantee may 
withhold up to fifteen (15) percent of said contract funds until such time as the Subrecipient 
is found to be in compliance by the Grantee, or is otherwise adjudicated to be in 
compliance. 

 
VIII. ADMINISTRATIVE REQUIREMENTS 
 A. Financial Management 
  1. Accounting Standards 
  The Subrecipient agrees to comply with 24 CFR Part 84 and agrees to adhere to 

the accounting principles required therein, utilize adequate internal controls, and 
maintain necessary source documentation for all costs incurred. 

 
  2. Cost Principles 
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  The Subrecipient shall administer its program in conformance with OMB Circulars 
A-122, "Cost Principles for Non-Profit Organizations," or A-21, "Cost Principles for 
Educational Institutions," as applicable.  These principles shall be applied for all 
costs incurred whether charged on a direct or indirect basis. 

 
 B. Documentation and Record-Keeping 
  1. Records to be Maintained 
  The Subrecipient shall maintain all records required by the federal regulations 

specified in 24 CFR Part 570.506, that are pertinent to the activities to be funded 
under this Agreement.  Such records shall include but not be limited to: 

 
   a. Records providing a full description of each activity undertaken; 
   b. Records demonstrating that each activity undertaken meet one of 

the National Objectives of the CDBG program; 
   c. Records required determining the eligibility of activities; 
   d. Records required to document the acquisition, improvement, use or 

disposition of real property acquired or improved with CDBG 
assistance; 

   e. Records documenting compliance with the fair housing and equal 
opportunity components of the CDBG program; 

   f. Financial records as required by 24 CFR Part 570.502, and 24 CFR 
Part 84; and 

   g. Other records necessary to document compliance with Subpart K of 
24 CFR 570. 

 
  2. Retention 
  The Subrecipient shall retain all records pertinent to expenditures incurred under 

this contract for a period of four (4) years after the termination of all activities 
funded under this Agreement.  The retention period starts from the date of 
submission of the consolidated annual performance and evaluation report 
(CAPER), in which the specific activity is reported on for the final time.  Records for 
non-expendable property acquired with funds under this contract shall be retained 
for four (4) years after final disposition of such property.  Records for any displaced 
person must be kept for four (4) years after he/she has received final payment.  
Notwithstanding the above, if there is litigation, claims, audits, negotiations or other 
actions that involve any of the records cited and that have started before the 
expiration of the four-year period, then such records must be retained until 
completion of the actions and resolution of all issues, or the expiration of the four-
year period, whichever occurs later. 

 
  3. Client Data 
  The Subrecipient shall maintain client data demonstrating client eligibility for 

services provided.  Such data shall include, but not be limited to, client name, 
address, income level or other basis for determining eligibility, and description of 
service provided.  Such information shall be made available to Grantee monitors or 
their designees for review upon request. 

 
  4. Disclosure 
  The Subrecipient understands that client information collected under this contract is 

private and the use or disclosure of such information, when not directly connected 
with the administration of the Grantee's or Subrecipient's responsibilities with 
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respect to services provided under this contract, is prohibited unless written 
consent is obtained from such person receiving service and, in the case of minor, 
that of a responsible parent/guardian. 

 
  5. Property Records\Reversion of Assets 
  The Subrecipient shall maintain real property inventory records that clearly identify 

properties purchased, improved or sold.  Properties retained shall continue to meet 
eligibility criteria and shall conform to the "changes in use" restrictions specified in 
24 CFR Parts 570.503(b)(8), as applicable. 
 

a. Reversion of assets.  Any real property acquired or improved in 
whole or in part using CDBG funds in excess of $25,000 shall be 
used as indicated in this agreement (including the beneficiaries of 
such use) for a period of at least five years after the closeout of the 
County’s grant from which the assistance was provided. 

 
Any changes in the use or planned use of assisted real property 
shall be bound by the requirements of 24 CFR 570.505. 
 

  6. Close-Outs 
  The Subrecipient's obligation to the Grantee shall not end until all closeout 

requirements are completed.  Activities during this closeout period shall include, 
but are not limited to:  making final payments, disposing of program assets 
(including the return of all unused materials, equipment, unspent cash advances, 
program income balances, and accounts receivable to the Grantee), and 
determining the custodianship of records. 

 
  7. Audits and Inspections 
  All Subrecipient records with respect to any matters covered by this Agreement 

shall be made available to the Grantee, grantor agency, their designees or the 
federal government, at any time during normal business hours, as often as the 
Grantee or grantor agency deems necessary, to audit, examine, and make 
excerpts or transcripts of all relevant data.  Any deficiencies noted in audit reports 
must be fully cleared by the Subrecipient within 30 days after receipt by the 
Subrecipient.  Failure of the Subrecipient to comply with the above audit 
requirements will constitute a violation of this contract and may result in the 
withholding of future payments.  The Subrecipient hereby agrees to have an annual 
agency audit conducted in accordance with current Grantee policy concerning 
subrecipient audits and, as applicable, OMB Circular A-133. 

 
 C. Reporting and Payment Procedures 
  1. Program Income 
  The Subrecipient shall report monthly, on a monthly basis, all program income as 

defined at 24 CFR 570.500(a) generate by activities carried out with CDBG funds 
made available under this contract.  The use of program income by the 
Subrecipient shall comply with the requirements set forth at 24 CFR 570.504.  By 
way of further limitations, the Subrecipient may use such income during the 
contract period for activities permitted under this contract and shall reduce requests 
for additional funds by the amount of any such program income balances on hand. 
 All unused program income shall be returned to the Grantee at the end of the 
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contract period.  Any interest earned on cash advances from the U.S. Treasury is 
not program income and shall be remitted promptly to the Grantee. 

 
  2. Indirect Costs 
  If indirect costs are charged, the Subrecipient will develop an indirect cost 

allocation plan for determining the appropriate Subrecipient's share of 
administrative costs and shall submit such plan to the Grantee for approval, in a 
form specified by the Grantee. 

 
  3. Payment Procedures 
  The Grantee will pay to the Subrecipient funds available under this contract based 

upon information submitted by the Subrecipient and consistent with any approved 
budget and Grantee policy concerning payments.  With the exception of certain 
advances, payments will be made for eligible expenses actually incurred by the 
Subrecipient, and not to exceed actual cash requirements.  Payments will be 
adjusted by the Grantee in accordance with advance fund and program income 
balances available in Subrecipient accounts.  In addition, the Grantee reserves the 
right to liquidate funds available under this contract for costs incurred by the 
Grantee on behalf of the Subrecipient. 

 
  4. Progress Reports 
  The Subrecipient shall submit regular Progress Reports to the Grantee in a form, 

similar to Appendix "A" on a calendar quarterly basis. 
 
 D. Procurement 
  1. Compliance 
  The Subrecipient shall comply with current Grantee policy concerning the purchase 

of equipment and shall maintain inventory records of all non-expendable personal 
property as defined by such policy as may be procured with funds provided herein. 
 All program assets (unexpended program income, property, equipment, etc.) shall 
revert to the Grantee upon termination of this contract. 

 
  2. Procurement Standards 
  The Subrecipient shall procure all materials, property, or services in accordance 

with the requirements of 24 CFR Part 84, Procurement Standards, and shall 
subsequently follow, Property Management Standards as modified by 24 CFR 
570.502(b)(6), covering utilization and disposal of property. 

 
  3. Travel 
  The Subrecipient shall obtain written approval from the Grantee for any travel 

outside the metropolitan area with funds provided under this contract. 
 
IX. RELOCATION, REAL PROPERTY ACQUISITION AND ONE-FOR-ONE HOUSING 

REPLACEMENT 
 The Subrecipient agrees to comply with (a) the Uniform Relocation Assistance and Real 

Property Acquisition Policies Act of 1970, as amended (URA), and implementing 
regulations at 49 CFR Part 24 and 24 CFR 570.606(b); (b) the requirements of 24 CFR 
570.606(c) governing the Residential Antidisplacement and Relocation Assistance Plan 
under section 104(d) of the HCD Act; and (c) the requirements in § 570.606(d) governing 
optional relocation policies.  The Subrecipient shall provide relocation assistance to 
persons (families, individuals, businesses, nonprofit organizations and farms) that are 
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displaced as a direct result of acquisition demolition or conversion for a CDBG-assisted 
project.  The Subrecipient also agrees to comply with applicable Grantee ordinances, 
resolutions and policies concerning the displacement of persons from their residences. 

 
X. PERSONNEL & PARTICIPANT CONDITIONS 
 A. Civil Rights 
  1. Compliance 
  The Subrecipient agrees to comply with local and state civil right ordinances and 

with Title VI of the Civil Rights Act of 1964 as amended, Title VIII of the Civil Rights 
Act of 1968 as amended, Section 104(b) and Section 109 of Title I of the Housing 
and Community Development Act of 1974 as amended, Section 504 of the 
Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990, the Age 
Discrimination Act of 1975, Executive Order 11063, and with Executive Order 
11246 as amended by Executive Orders 11375 and 12086. 

 
  2. Nondiscrimination 
  The Subrecipient will not discriminate against any employee or applicant for 

employment because of race, color, creed, religion, ancestry, national origin, sex, 
disability or other handicap, age, marital/familial status, or status with regard to 
public assistance.  The Subrecipient will take affirmative action to insure that all 
employment practices are free from such discrimination.  Such employment 
practices include but are not limited to the following:  hiring, upgrading, demotion, 
transfer, recruitment or recruitment advertising, layoff, termination, rates of pay or 
other forms of compensation, and selection for training, including apprenticeship.  
The Subrecipient agrees to post in conspicuous places, available to employees 
and applicants for employment, notices to be provided by the contracting agency 
setting forth the provisions of this nondiscrimination clause. 

 
  3. Land Covenants 
  This contract is subject to the requirements of Title VI of the Civil Rights Act of 

1964 (P.L. 88-352) and 24 CFR 570.601 and 602.  In regard to the sale, lease, or 
other transfer of land acquired, cleared or improved with assistance provided under 
this contract, the Subrecipient shall cause or require a covenant running with the 
land to be inserted in the deed or lease for such transfer, prohibiting discrimination 
as herein defined, in the sale, lease or rental, or in the use or occupancy of such 
land, or in any improvements erected or to be erected thereon, providing that the 
Grantee and the United States are beneficiaries of and entitled to enforce such 
covenants.  The Subrecipient, in undertaking its obligation to carry out the program 
assisted hereunder, agrees to take such measures as are necessary to enforce 
such covenant, and will not itself so discriminate. 

 
  4. Section 504 
  The Subrecipient agrees to comply with any federal regulations issued pursuant to 

compliance with Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 706), 
which prohibits discrimination against the handicapped in any Federally assisted 
program.  The Grantee shall provide the Subrecipient with any guidelines 
necessary for compliance with that portion of the regulations in force during the 
term of this contract. 

 
 B. Affirmative Action 
  1. Approved Plan 
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  The Subrecipient agrees that it shall be committed to carry out pursuant to the 
Grantee's specifications an Affirmative Action Program in keeping with the 
principles as provided in President's Executive Order 11246 of September 24, 
1965.  The Grantee shall provide Affirmative Action guidelines to the Subrecipient 
to assist in the formulation of such program.  The Subrecipient shall submit a plan 
for an Affirmative Action Program for approval prior to the award of funds. 

 
  2. W/MBE 
  The Subrecipient will use its best efforts to afford minority- and women-owned 

business enterprises the maximum practicable opportunity to participate in the 
performance of this contract.  As used in this contract, the term "minority and 
female business enterprise" mean a business at least fifty-one (51) percent owned 
and controlled by minority group members or women.  For the purpose of this 
definition, "minority group members" are Afro-Americans, Spanish-speaking, 
Spanish surnamed or Spanish-heritage Americans, Asian Americans, and 
American Indians.  The Subrecipient may rely on written representations by 
businesses regarding their status as minority and female business enterprises in 
lieu of an independent investigation. 

 
  3. Access to Records 
  The Subrecipient shall furnish and cause each of its own subrecipients or 

subcontractors to furnish all information and reports required hereunder and will 
permit access to its books, records and accounts by the Grantee, HUD or its agent, 
or other authorized federal officials for purposes of investigation to ascertain 
compliance with the rules, regulations and provisions stated herein. 

 
  4. Notifications 
  The Subrecipient will send to each labor union or representative of workers with 

which it has a collective bargaining agreement or other contract or understanding, 
a notice, to be provided by the agency contracting officer, advising the labor union 
or worker's representative of the Subrecipient's commitments hereunder, and shall 
post copies of the notice in conspicuous places available to employees and 
applicants for employment. 

 
  5. EEO/AA Statement 
  The Subrecipient will, in all solicitations or advertisements for employees placed by 

or on behalf of the Subrecipient, state that it is an Equal Opportunity or Affirmative 
Action employer. 

 
  6. Subcontract Provisions 
  The Subrecipient will include the provisions of Paragraphs X A, Civil Rights, and B, 

Affirmative Action, in every subcontract or purchase order, specifically or by 
reference, so that such provisions will be binding upon each of its own 
subrecipients or subcontractors. 

 
 C. Employment Restrictions 
  1. Prohibited Activity 
  The Subrecipient is prohibited from using funds provided herein or personnel 

employed in the administration of the program for:  political activities; sectarian or 
religious activities; lobbying, political patronage, and nepotism activities. 
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  2. Labor Standards 
  The Subrecipient agrees to comply with the requirements of the Secretary of Labor 

in accordance with the Davis-Bacon Act as amended, the provisions of Contract 
Work Hours and Safety Standards Act, the Copeland "Anti-Kickback" Act (40 
U.S.C. 276a-276a-5; 40 USC 327 and 40 USC 276c) and all other applicable 
Federal, State and local laws and regulations pertaining to labor standards insofar 
as those acts apply to the performance of this contract.  The Subrecipient shall 
maintain documentation that demonstrates compliance with hour and wage 
requirements of this part.  Such documentation shall be made available to the 
Grantee for review upon request. 

 
  The Subrecipient agrees that, except with respect to the rehabilitation or 

construction of residential property containing less than eight (8) units, all 
contractors engaged under contracts in excess of $2,000.00 for construction, 
renovation or repair work financed in whole or in part with assistance provided 
under this contract, shall comply with federal requirements adopted by the Grantee 
pertaining to such 29 CFR Parts 1, 3, 5 and 7 governing the payment of wages and 
ratio of apprentices and trainees to journeyworkers; provided, that if wage rates 
higher than those required under the regulations are imposed by state or local law, 
nothing hereunder is intended to relieve the Subrecipient of its obligation, if any, to 
require payment of the higher wage.  The Subrecipient shall cause or require to be 
inserted in full, in all such contracts subject to such regulations, provisions meeting 
the requirements of this paragraph. 

 
  3. "Section 3" Clause 
   a. Compliance 
   Compliance with the provisions of Section 3, the regulations set forth in 24 

CFR 135, and all applicable rules and orders issued hereunder prior to the 
execution of this contract, shall be a condition of the federal financial 
assistance provided under this contract and binding upon the Grantee, the 
Subrecipient and any of the Subrecipient's subrecipients and 
subcontractors.  Failure to fulfill these requirements shall subject the 
Grantee, the Subrecipient and any of the Subrecipient's subrecipients and 
subcontractors, their successors and assigns, to those sanctions specified 
by the Agreement through which federal assistance is provided.  The 
Subrecipient certifies and agrees that no contractual or other disability 
exists which would prevent compliance with these requirements. 

 
   The Subrecipient further agrees to comply with these "Section 3" 

requirements and to include the following language in all subcontracts 
executed under this Agreement: 

 
    "The work to be performed under this contract is a project assisted 

under a program providing direct federal financial assistance from 
HUD and is subject to the requirements of Section 3 of the Housing 
and Urban Development Act of 1968, as amended, 12 U.S.C. 1701. 
 Section 3 requires that, to the greatest extent feasible, 
opportunities for training and employment be given to low- and very 
low-income residents of the project area and contracts for work in 
connection with the project awarded to business concerns that 
provide economic opportunities for low- and very low-income 
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persons residing in the metropolitan area in which the project is 
located." 

 
   The Subrecipient further agrees to ensure that opportunities for training and 

employment arising in connection with a housing rehabilitation (including 
reduction and abatement of lead-based paint hazards), housing 
construction, or other public construction project are given to low- and very 
low-income persons residing within the metropolitan area in which the 
CDBG-funded project is located; where feasible, priority should be given to 
low- and very low-income persons within the service area of the project or 
the neighborhood in which the project is located, and to low- and very low-
income participants in other HUD programs; and award contracts for work 
undertaken in connection with a housing rehabilitation (including reduction 
and abatement of lead-based paint hazards), housing construction, or other 
public construction project are given to business concerns that provide 
economic opportunities for low- and very low-income persons residing 
within the metropolitan area in which the CDBG-funded project is located; 
where feasible, priority should be given to business concerns that provide 
economic opportunities to low- and very low-income residents within the 
service area or the neighborhood in which the project is located, and to low- 
and very low-income participants in other HUD programs. 

 
   The Subrecipient certifies and agrees that no contractual or other legal 

incapacity exists that would prevent compliance with these requirements. 
 
   b. Notifications 
   The Subrecipient agrees to send to each labor organization or 

representative of workers with which it has a collective bargaining 
agreement or other contract or understanding, if any, a notice advising said 
labor organization or worker's representative of its commitments under this 
Section 3 clause and shall post copies of the notice in conspicuous places 
available to employees and applicants for employment or training. 

 
   c. Subcontracts 
   The Subrecipient will include this Section 3 clause in every subcontract and 

will take appropriate action pursuant to the subcontract upon a finding that 
the subcontractor is in violation of regulations issued by the grantor agency. 
 The Subrecipient will not subcontract with any entity where it has notice or 
knowledge that the latter has been found in violation of regulations under 
24 CFR 135 and will not let any subcontract unless the entity has first 
provided it with a preliminary statement of ability to comply with the 
requirements of these regulations. 

 
 D. Conduct 
  1. Assignability 
  The Subrecipient shall not assign or transfer any interest in this contract without the 

prior written consent of the Grantee thereto; provided, however, that claims for 
money due or to become due to the Subrecipient from the Grantee under this 
contract may be assigned to a bank, trust company, or other financial institution 
without such approval.  Notice of any such assignment or transfer shall be 
furnished promptly to the Grantee. 
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  2. Subcontracts 
   a. Approvals 
   The Subrecipient shall not enter into any subcontracts with any agency or 

individual in the performance of this contract without the written consent of 
the Grantee prior to the execution of such agreement. 

 
   b. Monitoring 
   The Subrecipient will monitor all subcontracted services on a regular basis 

to assure contract compliance.  Results of monitoring efforts shall be 
summarized in written reports and supported with documented evidence of 
follow-up actions taken to correct areas of noncompliance. 

 
   c. Content 
   The Subrecipient shall cause all of the provisions of this contract in its 

entirety to be included in and made a part of any subcontract executed in 
the performance of this Agreement. 

 
   d. Selection Process 
   The Subrecipient shall undertake to insure that all subcontracts let in the 

performance of this Agreement shall be awarded on a fair and open 
competition basis.  Executed copies of all subcontracts shall be forwarded 
to the Grantee along with documentation concerning the selection process. 

 
  3. Hatch Act 
  The Subrecipient agrees that no funds provided, nor personnel employed under 

this contract, shall be in any way or to any extent engaged in the conduct of 
political activities in violation of Chapter 15 of Title V United States Code. 

 
  4. Conflict of Interest 
  The Subrecipient agrees to abide by the provisions of 24 CFR 570.611 with respect 

to conflicts of interest, and covenants that it presently has no financial interest and 
shall not acquire any financial interest, direct or indirect, which would conflict in any 
manner or degree with the performance of services required under this Agreement. 
 The Subrecipient further covenants that in the performance of this Agreement no 
person having such a financial interest shall be employed or retained by the 
Subrecipient hereunder.  These conflict of interest provisions apply to any person 
who is an employee, agent, consultant, officer, or elected official or appointed 
official of the Grantee, or of any designated public agencies or subrecipients that 
are receiving funds under the CDBG Entitlement program. 

 
  5. Lobbying 
  The Subrecipient hereby certifies that: 
   a. No federal appropriated funds have been paid or will be paid, by or 

on behalf of it, to any person for influencing or attempting to influence an 
officer or employee of any agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in 
connection with the awarding of any federal contract, the making of any 
federal grant, the making of any federal loan, the entering into of any 
cooperative agreement, and the extension, continuation, renewal, 
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amendment, or modification of any federal contract, grant, loan, or 
cooperative agreement; 

 
   b. If any funds other than federal appropriated funds have been paid 

or will be paid to any person for influencing or attempting to influence an 
officer or employee of any agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in 
connection with this federal contract, grant, loan, or cooperative agreement, 
it will complete and submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions; 

 
   c. It will require that the language of paragraph (d) of this certification 

be included in the award documents for all subawards at all tiers (including 
subcontracts, subgrants, and contracts under grants, loans, and 
cooperative agreements) and that all subrecipients shall certify and disclose 
accordingly; and 

 
   d. Lobbying Certification - Paragraph d 
   This certification is a material representation of fact upon which reliance 

was placed when this transaction was made or entered into.  Submission of 
this certification is a prerequisite for making or entering into this transaction 
imposed by section 1352, title 31, U.S. Code.  Any person who fails to file 
the required certification shall be subject to a civil penalty of not less than 
$10,000 and not more than $100,000 for each such failure. 

 
  6. Copyright 
   If this contract results in any copyrightable material or inventions, the 

Grantee and/or grantor agency reserves the right to royalty-free, non-
exclusive and irrevocable license to reproduce, publish or otherwise use 
and to authorize others to use, the work or materials for government 
purposes. 

 
  7. Religious Organization 
   The Subrecipient agrees that funds provided under this contract will not be 

utilized for religious activities, to promote religious interests, or for the 
benefit of a religious organization in accordance with the federal regulations 
specified in 24 CFR 570.200(j). 

 
XI. ENVIRONMENTAL CONDITIONS 
 A. Air and Water 
 The Subrecipient agrees to comply with the following requirements insofar as they apply to 

the performance of this contract: 
 - Clean Air Act, 42 U.S.C., 7401, et seq. 
 - Federal Water Pollution control Act, as amended, 33 U.S.C. 1251, et seq., as 

amended, 1318 relating to inspection, monitoring, entry, reports, and information, 
as well as other requirements specified in said Section 114 and Section 308, and 
all regulations and guidelines issued thereunder. 

 - Environmental Protection Agency (EPA) regulations pursuant to 40 C.F.R., Part 50, 
as amended. 

 
 B. Flood Disaster Protection 
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 In accordance with the requirements of the Flood Disaster Protection Act of 1973 (42 USC 
4001), the Subrecipient shall assure that for activities located in an area identified by 
FEMA as having special flood hazards, flood insurance under the National Flood 
Insurance Program is obtained and maintained as a condition of financial assistance for 
acquisition or construction purposes (including rehabilitation). 

 
 C. Lead-Based Paint 
 The Subrecipient agrees that any construction or rehabilitation of residential structures with 

assistance provided under this contract shall be subject to HUD Lead-Based Paint 
Regulations at 24 CFR 570.608, and 24 CFR Part 35.  Such regulations pertain to all 
HUD-assisted housing and require that all owners, prospective owners, and tenants of 
properties constructed prior to 1978 be properly notified that such properties may include 
lead-based paint.  Such notification shall point out the hazards of lead-based paint and 
explain the symptoms, treatment and precautions that should be taken when dealing with 
lead-based paint poisoning and the advisability and availability of blood lead level 
screening for children under seven.  The notice should also point out that if lead-based 
paint is found on the property, abatement measures might be undertaken. 

 
 D. Historic Preservation 
 The Subrecipient agrees to comply with the Historic Preservation requirements set forth in 

the National Historic Preservation Act of 1966, as amended (16 U.S.C. 470) and the 
procedures set forth in 36 CFR, Part 800, Advisory Council on Historic Preservation 
Procedures for Protection of Historic Properties, insofar as they apply to the performance 
of this contract. 

 
 In general, this requires concurrence from the State Historic Preservation Officer for all 

rehabilitation and demolition of historic properties that are fifty years old or older or that are 
included on a federal, state, or local historic property list. 

 
XII. DRUG FREE WORKPLACE 
 Subrecipient will provide a drug-free workplace by: 
  1. Publishing a statement notifying employees that the unlawful manufacture, 

distribution, dispensing, possession, or use of a controlled substance is prohibited 
in the subrecipient's workplace and specifying the actions that will be taken against 
employees for violation of such prohibition; 

 
  2. Establishing an ongoing drug-free awareness program to inform employees 

about: 
 
   a. The dangers of drug abuse in the workplace; 
   b. The subrecipient's policy of maintaining a drug-free  workplace; 

c. Any available drug counseling, rehabilitation, and employee 
assistance programs; and 

d. The penalties that may be imposed upon employees for drug abuse 
violations occurring in the workplace; 

 
  3. Making it a requirement that each employee engaged in the performance of 

the grant is given a copy of the statement required by paragraph 1; 
 
  4. Notifying the employee in the statement required by paragraph 1 that as a 

condition of employment under the grant the employee will: 
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   a. Abide by the terms of the statement; and 
   b. Notify the employer in writing of his or her conviction for a violation 

of a criminal drug statute occurring in the workplace no later than 
five calendar days after such conviction; 

 
  5. Notifying the Grantee in writing, within ten calendar days after receiving 

notice under subparagraph 4. b. from an employee or otherwise receiving actual 
notice of such conviction.  Employers of convicted employees must provide notice, 
including position title, to every grant officer or other designee on whose grant 
activity the convicted employee was working, unless the federal agency has 
designated a central point for the receipt of such notices.  Notice shall include the 
identification number(s) of each affected grant; 

 
  6. Taking on the following actions, within 30 calendar days of receiving notice 

under subparagraph 4. b., with respect to any employee who is so convicted: 
   a. Taking appropriate personnel action against such an employee, up 

to and including termination, consistent with the requirements of the 
Rehabilitation Act of 1973, as amended; or 

   b. Requiring such employee to participate satisfactorily in drug abuse 
assistance or rehabilitation program approved for such purposes by a 
Federal, State, or local health, law enforcement, or other appropriate 
agency; 

 
  7. Making a good faith effort to continue to maintain a drug-free workplace 

through implementation of paragraphs 1, 2, 3, 4, 5 and 6. 
 
XIII. SEVERABILITY 
 If any provision of this Agreement is held invalid, the remainder of the Agreement shall not 

be affected thereby and all other parts of this Agreement shall nevertheless be in full force 
and effect. 

 
IN WITNESS WHEREOF, the Parties have executed this contract as of the date first written 
above. 
 
 
  GRANTEE     SUBRECIPIENT 
 
 
 
_____________________________    _____________________________ 
Andrew Malik, Development & Engineering Services   (Contact), (Title) 
Director    
 
 
 
 
 



RESOLUTION 2012- _____ 

ALLOCATING COMMUNITY DEVELOPMENT BLOCK GRANT (CDBG) AND HOME FUNDS 
FOR FISCAL YEAR 2012-2013 

 WHEREAS, The City of Tracy, as a sub recipient of San Joaquin County, will receive an 
estimated $417,957 in Community Development Block Grant (“CDBG”) funds for fiscal year 
2012-2013; and 

 WHEREAS, During the CDBG grant allocations for fiscal year 2011-2012, City Council 
approved an allocation of $67,869 for the Tracy City Center Association Landmark Sign in the 
Downtown Area; however, the project was rejected by the U.S. Department of Housing and 
Urban Development (HUD) and therefore never moved forward.  As such, $67,869 can be 
added to the amount available for Public Facilities and/or Economic Development; and  
 
 WHEREAS, The City of Tracy will receive $64,127 in HOME funds to be allocated to the 
Down Payment Assistance Loan Program; and 

 WHEREAS, The City Council conducted a public hearing on March 6, 2012 to consider 
recommendations for fiscal year 2012-2013 CDBG funds; and 

 WHEREAS, The entities (the “Awardees”) that receive CDBG funds will be required to 
enter into an agreement with the City to ensure that the funds are being spent consistent with 
the applications that were evaluated to determine funding eligibility and amounts.  A form 
agreement (the “Form Agreement”) is attached to the staff report accompanying this resolution; 
and 

 NOW, THEREFORE, BE IT RESOLVED, That the City Council of the City of Tracy does 
hereby award Community Development Block Grant funds to the following Awardees in the 
following amounts: 

 San Joaquin Fair Housing (Public Services)      $  10,228 
 Second Harvest Food Bank (Public Services)    $    7,994 
 Emergency Food Bank- Mobile Farmers Market (Public Services)  $    2,000 
 Emergency Food Bank- Farm to Family Program (Public Services)  $    2,500 
 McHenry House Tracy Family Shelter (Public Services)   $    7,994 
 San Joaquin Human Services Agency (Public Services)   $    7,994 
 Women’s Center of San Joaquin (Public Services)    $    7,994 
 Tracy Interfaith Ministries (Public Services)     $    7,994 
 Boys and Girls Club of Tracy (Public Services)    $    7,994 
 City of Tracy – CDBG/Housing Administration (Administration)  $  58,513 
 City of Tracy – Parks and Recreation  (Public Facility)   $  90,000 
 City of Tracy – Small Business Incubator (Economic Development) $274,618 
           ________ 
         Total  $485,823 
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 BE IT FURTHER RESOLVED, That $64,127 in HOME funds is awarded to the Down 
Payment Assistance Loan Program administered by San Joaquin County for the City of Tracy. 

 BE IT FURTHER RESOLVED, That the Form Agreement is approved and that the 
Development and Engineering Services Director is authorized and directed to sign the final 
agreement on behalf of the City. 

******************** 

 The foregoing Resolution 2012-____ was adopted by the Tracy City Council on the 6th 
day of March 2012 by the following vote: 

 

AYES:  COUNCIL MEMBERS: 

NOES:  COUNCIL MEMBERS: 

ABSENT: COUNCIL MEMBERS: 

ABSTAIN: COUNCIL MEMBERS: 

 

       

_____________________________________ 
      MAYOR 
 

ATTEST: 

 

_________________________ 
CITY CLERK 



March 6, 2012 
 

AGENDA ITEM 4  
 

REQUEST 
 

CITY COUNCIL DIRECTION RELATED TO AMENDING A DEVELOPMENT 
AGREEMENT WITH SURLAND COMMUNITIES, APPLICATION DA11-0002 

 
EXECUTIVE SUMMARY 
 

This agenda requests City Council direction to negotiate amendments to the 
Development Agreement (DA) between the City of Tracy and Surland Communities.  

 
DISCUSSION 
 

Background on the DA 
 
Initial direction to City staff to negotiate and process a DA with Surland Companies 
occurred on January 17, 2006, after City Council selected the Ellis Project site as the 
preferred location for a Swim Center. A Development Agreement was viewed as an 
appropriate tool to evaluate a potential public-private partnership to fund and construct a 
Swim Center.  
 
City staff received direction from City Council on July 17, 2007, when parameters were 
established for the purposes of drafting a DA and finalizing the Environmental Impact 
Report (EIR) project description under the California Environmental Quality Act (CEQA). 
 
After Planning Commission review, the City Council approved a DA on December 16, 
2008. Attachment A to the staff report is the current, existing DA with Surland 
Communities. 
 
General Overview of the existing DA 
 
A DA between a city and a private developer is authorized under state law.  Generally a 
DA provides certainty, in the form of vesting or “freezing” various approvals, to the 
developer in exchange for a public benefit to the City that it would not otherwise achieve 
through the normal approval process, such as extraordinary funds or land dedication.  
The DA would create a program where the City would receive a dedication of real 
property as well as financial resources and design assistance to build a Swim Center on 
land dedicated within the proposed Ellis Specific Plan site, in exchange for eligibility to 
receive Residential Growth Allotments (“RGAs”), building permits, water and wastewater 
capacities on a priority basis for Surland, among other rights explained in greater detail 
below.  The RGAs, building permits, and utility capacities would be used by Surland, 
potentially on Ellis and on future Surland projects when those projects receive necessary 
City approvals subject to the limitations in the City’s Growth Management Ordinance 
(“GMO”). All future consideration of future Surland projects would include appropriate 
CEQA documentation, including, possibly, EIRs for those projects. 
 
The DA is divided into several parts; the Recitals and three “articles”.  The Recitals, 
pages 1 – 7, set out the factual background of the DA and the related applications and 
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provide the foundation on which the DA is based.  Article 1, the “Applicable Development 
Terms”, contains the heart of the DA.  Article 1 spells out the proposed terms of what 
benefits each party anticipates receiving from the agreement and what is to be done by 
each party.  This is the part of the agreement that contains the specifics of the DA.  For 
example, the proposed amount to be contributed to the Swim Center and the timing of 
the payment, the proposed schedule for the eligibility for RGAs, etc.   Article 2, 
“Assignment, Default, Annual Review, Termination, Legal Actions”, identifies procedures 
and remedies if issues arise during the term of the agreement.  Article 3, “General 
Provisions”, contains a variety of legal provisions which are common to many types of 
transactions.   
 
Summary of Key Terms in Article 1 of the existing DA 
 
Key terms in Article 1 of the DA are outlined below, beginning with the public benefit that 
the City would receive via the DA. 
 
 Public Benefits: 
 

• $10 million for a Swim Center (payable to City after LAFCo annexation 
and completion of any litigation in favor of applicant).  

• 16-acres of land for a Swim Center at the Ellis site.  
• Design assistance for construction of a Swim Center. 
 

Developer Benefits: 
 
• Creation of a program to have rights to 2,250 RGAs and building permits.  
• RGAs and building permits set aside in accordance with an annual 

allocation schedule beginning with 125 per year and ramping up to 225 
per year (first 4 years 125 per year, second 5 years 175 per year, 
remaining years 225 per year).   

• Water for 2,250 RGAs.  
• Wastewater treatment for 2,250 RGAs.  
• Vesting project approvals for the Ellis Specific Plan and related General 

Plan Amendment, and existing Growth Management Ordinance and 
Guidelines.  

• DA term of 25 years.  
• Naming rights to the Swim Center.  
 

Other terms: 
  

• City to contribute all ‘Plan C’ Aquatic Center funds (approximately $3 
million in CIP 7854 toward construction of the Swim Center at Ellis) 

• All Building Permits sought under the DA through the year 2013 would be 
required to be used at Ellis. 

• The land for the proposed Swim Center is an offer of dedication provided 
the Swim Center is located at Ellis. The offer of land dedication has a 
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duration of two years from the Annexation Effective Date. The DA does 
not require the Swim Center to be located at Ellis. 

• Development at Ellis is required to comply with the City’s existing 
standard of four acres of parkland dedication per every 1000 people 
generated. If the Ellis site is selected as the Swim Center site, the Swim 
Center location will satisfy the park dedication requirements up to one 
acre per thousand, with the residential development of Ellis being 
required to then develop an additional three acres per 1000 population. 

 
Proposed Amendments to the existing DA 

 
The Surland Companies submitted an application on December 15, 2011, requesting a 
Development Agreement which is attached to the staff report (Attachment B: Letter from 
Surland Companies requesting DA).  

 
The letter proposes $10 million dollars in funding and 16 acres of land for a swim center 
and a term of 25 years, as well as water and wastewater treatment and capacity in 
existing treatment plants.  
 
Basically, this request would enable staff to negotiate amending terms of the DA to 
remove or modify provisions of the existing DA that dealt with RGAs to properties 
beyond the Ellis Specific Plan, and more generally clarify overall DA provisions.  
 

STRATEGIC PRIORITY 
 

This item is not directly related to the Council’s strategic plans. 
 
FISCAL IMPACT 
 

Negotiating modifications to the DA is funded by the applicant in accordance with a City 
approved Cost Recovery Agreement dated February 12, 2012.  
 
Upon completing a draft DA, City staff will return with an expanded fiscal impact 
discussion of what the DA represents in terms of constructing a Swim Center.  
 

RECOMMENDATION 
 
Staff recommends that City Council authorize staff to negotiate a DA or amendments to 
the existing DA with Surland Companies.   

 
 
Prepared by: Bill Dean, Assistant DES Director 
 
Reviewed by: Andrew Malik, Development and Engineering Services Director 
 
Approved by: Leon Churchill, Jr., City Manager 
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Attachments:  A: Existing Development Agreement with Surland Companies 

B: Letter from Surland Companies requesting a new/amended Development 
Agreement  
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DEVELOPMENT AGREEMENT

BY AND BETWEEN

THE CITY OF TRACY

AND

SURLAND COMMUNITIES LLC

This Agreement dated for the convenience of the Parties this day of

2009 is entered into by and between the CITY OF TRACY a municipal corporation City

and SURLAND COMMUNITIES LLC a California limited liability company Owner

pursuant to Government Code sections 65864 et seq Development Agreement Statute City

Resolution No 2004368 establishing rulesregulations procedures andrequirements

including fees for the processing and approval ofa development agreement Enabling

Resolution and Article XIsection 7of the California Constitution Police Powers From time to

time City and Owner are individually referred to in this Agreement asa Party and are

collectively referred to as the

Parties NOW THEREFOREin consideration of the mutual covenants and promises

contained herein and other considerations the value and adequacy ofwhich ishereby acknowledged

the Parties hereby agree as

follows

RECITALS A The preceding Preamble and the following Recitals are true and correct are

a part ofthis Agreement and the terms defined in both are used throughout this

Agreement BTo strengthen the public planning process toencourage private participation

in the provision dedication and funding of community benefits and amenities that could

not otherwise be required under controlling law such asthebelow described Swim Center

toset forth the procedures and processes to be employedinthe processingof

subsequent development requeststo ensure compliance with all state and federal procedural and substantive laws

prior to action on such development requests and to ensure compliance with all City

laws including without limitationthe CitysGrowth Management Ordinance City and Owner enter

into this Agreement This Agreement has been drafted and processed pursuant to

theDevelopment Agreement Statute Enabling Resolution andthe Citys

Police PowersCThe establishment ofafamily oriented swim center isoneof the

City s priorities has been contemplated for yearsand is overwhelmingly supported by

the Tracy community Yet City funding for such an effort is lacking Ownera local developer witha

long track record of award winning development in the City made a proposal to

City whereby Owner would dedicate toCity at no cost to City up to 21acresof land

would conceptually design would assist City with project oversight and would fund 20 million toward

the constructionof the kindoffamily oriented Swim Center described inthis Agreement

for the Tracy community in return for being eligible forasetnumber of Residential

Growth Allotments also referred to in this Agreement as RGAs This Owner

proposal has secured remarkable community support However City Planning

CommissionPlanningCommissionandStaffexpressed



reservations regarding the overall number of RGAs being proposed City Planning Commission

and Staff understood that a reduction of RGAs would lead to a reduction of Owner land

dedication and money contribution City Staff recommended a reduced land dedication and a

reduced money contribution The Parties understood that the money contribution should be

shared more evenly by the rest ofthe development community Therefore the Parties negotiated

a 16acre land dedication and amore evenly spread money contribution Allof these

SwimCenter related Owner commitments arespecifically describedinthis Agreement and

its exhibits andare collectively referred tointhis Agreement astheSwim

Center Commitment D Prior tothe execution of this Agreement by the Parties

Owner submitted applications to the City regarding theEllis Specific Plan The Ellis Specific Plan

is situated on property within the earlier approved and much larger South Schulte

Specific Plan However several years ago Cityand Owner began discussing the possibility ofa

smallermore mixed use oriented project than that envisioned in the larger South

Schulte Specific Plan The Parties began processing the Ellis SpecificPlan under the Citys

then existing General Plan which would createa new setof planning and design guidelines for the

Ellisprojectto ensure pedestrian friendly neighborhood connectivity and

overall enhanced community character That approach envisioned anamendment to the then existing General Plan

as partof the Ellis Specific Plan approval process Then City began its update of

the then existing General Plan and onJuly 20 2006 City adoptedaGeneral Plan That new

General Plan wasfurther amended as part of the Citys approval ofthe Ellis Specific Plan

and project The updated and amended General Plan asof the adoption and execution of this Agreement is

referred to in this Agreement as the General Plan TheGeneral Plan takes the

area originally encompassed by the South Schulte Specific Plan and separates it into several

distinct planning areas referred to as Urban Reserves Urban Reserves910 and 11 and parts of

Urban Reserves8 and 16 comprise the area originally encompassed

by the original South Schulte Specific PlanEThe Ellis Specific Plan lies solely within

the area designated as the Urban Reserve 10 planning area in the General Plan

The General Plan envisions that development within Urban Reserve 10 shall be done by Specific

Plan with a corresponding amendment to the General Plan as partofthat Specific

Plan approval process Owner submitted applications to City regarding the Ellis Specific Plan

for example the Ellis Specific Plan corresponding General Plan Amendment and related zoning and

the Swim Center described in
this Agreement collectively included inany reference tothe Ellis

Specific Plan and Owner submittedan application toCityfor this Agreement The General

Plan Amendment done in combination with the Ellis Specific Plan re designated the Ellis

Specific Plan site into four4 planning designations Village

Center Commercial Public Facilities and Traditional Residential Ellis which includes parks The Ellis

Specific Plan also contains zoning level regulations for the Ellis Specific Plan site

including regulationsrelating tothe commercial uses up to approximately180000 square feet residential uses

upto 2 250 residential units of varying type and configuration and related mixed uses

as well as the Swim Center From a planning perspectivethegoals and idealsof

the Ellis Specific Plan exemplify excellence in land planning architecture landscape architecture

and urban design and comply with the General Plan including its Community

Character
and Land Use elements The Ellis Specific Plan encompasses aunique community

ofadistinct character and type with well planned homes small scale

businesses major public amenities including the Swim Center and an integrated multi

usevillagecenterthatpromotesbusinessesthataresmalllocalandneighborhoodserving2



The Swim Center is to be located adjacent to and will be complementary with the village
center The character of development within the Ellis Specific Plan evokes the wonderful

historic neighborhoods of Tracy Traditional planning techniques and architecture true to the

local vernacular capture the essence of Tracy and create timeless neighborhoods that fit

seamlessly into the City All these planning goals and ideals have been considered and acted

upon by City in its sole and exclusive discretion after apublic process

F The City undertook environmental review of the potential direct and indirect

environmental impacts of the Ellis Specific Plan and this Agreement pursuant to the California

Environmental Quality Act and Guidelines promulgated there under collectively CEQA as

follows

1 As a part of its General Plan efforts and prior to adopting the

General Plan City undertook environmental review of the potential direct and indirect

environmental impacts of the General Plan pursuant to CEQA certified the Final

Environmental Impact Report for the General Plan State Clearinghouse 1992122069

General Plan EIR and adopted findings mitigation measures and a statement of

overriding considerations in connection therewith As set forth in greater detail herein
this Agreement is consistent with the General Plan EIR

2 As a part ofthe original South Schulte Specific Plan efforts City
prepared and certified an EIR South Schulte EIR The South Schulte EIR was

challenged in court and a settlement was arrived at South Schulte EIR Settlement
that required City to conduct additional studies and analysis Initially the City began to

process aSupplemental EIR to address the South Schulte EIR Settlement However with

the General Plan Update and its new approach to the area formerly known as the South

Schulte Community Area and with the City desire to conduct a thorough analysis of the

new Urban Reserve 10 City decided to cause to be prepared an entirely new

Environmental Impact Report

3 As part ofits review ofOwners pending applications City caused

to be prepared an Environmental Impact Report EIR analyzing both the Ellis Specific
Plan including the Swim Center and this Agreement An earlier version of this

Agreement contained a
program sometimes referred to in the EIR as the Development

Agreement Program or DAP to allow up to 3850 RGAs building permits and hence

development which3850 was comprised of the development with the Ellis Specific
Plan at a density within its allowed range of 1200 to2250 and development in other

parts of the City beyond that development ultimately occurring within the Ellis Specific
Plan At the time of the preparation of the EIR Owner proposed a 20 million

commitment of money and 21 acres of land toward the Swim Center in return for this

Agreement allowing Owner the eligibility to apply for up to3850 of RGAs Therefore
the Parties felt that this Agreement was potentially the first step toward other potential
future projects beyond the Ellis Specific Plan that could become subject to this

Agreement and hence could become eligible to apply for all or aportion of the remaining
RGAs allowed by this Agreement and therefore the review ofthis Agreement should be

included in the EIR Therefore the EIR studies the potential impacts of these potential
future projects even though currently no specific development applications have been

3



submitted and therefore such potential future development beyond the Ellis Specific

Plan arguably is too speculative at this point and beyond the abilities ofthe EIR This is

because no development nor physical impact different than the status quo can occur

under this Agreement or the program it establishes Only if unless and until full

compliance with all controlling California law including proper CEQA and Planning and

Zoning Law compliance has taken place the City in reliance on that information

generated by such legal compliance has taken an action which action is within Citys

sole and exclusive discretion and that action is a product of such legal compliance can

any development by Owner occur or an RGA be allocated by City under this Agreement
As a result this Agreement is subject to the general rule that it can be seen with certainty
that this Agreement alone cannot and will not lead to any adverse impact on the

environment See CEQA Guidelines 15061b3 CEQA applies to a governmental
action only if it is an essential step in a chain of events directly or indirectly leading to a

change in the physical environment Kaufman Broad South Bay Incv Morgan

Hill Unified School Dist9Ca1App 4th 464 4741992 see also Citizens to Enforce

CEQA v City of Rohnert Park 131 Ca1App4th 1594 2005Simi Valley Recreation Park

Distv Local Agency Formation Com51 Ca1 App3d648 1975 Likewise if and when

City eventually considers all or any aspect of any other Owner proposed project such
consideration will be prefaced with review under CEQA and all other applicable laws
This Agreement expressly requires such subsequent environmental review and expressly

prohibits the limitation ofthat review by this Agreement or any other agreement

4

Nonetheless City decided to address under CEQA as early as possible

the potential future projects that could become subject to this Agreement even though

currently no specific development proposals beyond the Ellis Specific Plan approval

have been proposed byOwner As a result ofthis City decision the EIR was drafted

toprovide the environmental review and analysis for all of the following1 the Ellis

Specific Plan with the Swim Center and its zoning Ellis Approvals at the development

level sometimes referred to under controlling law as the project level the level

where enough specifics are known tobe able to conduct such detailed analysis and2

the remaining potential development contemplatedbythis Agreementat the program level

A program EIR is appropriate for this second componentofanalysis because this Agreement

sets forth a program by which the future properties and projects will be subject

to future development approvals and future public and environmental review Program

EIRs under CEQA are intended forsuch situations that like this Agreement set forth

rules regulations plans or other general criteria to govern the conduct ofa continuing

program CEQA Guidelines 15168 a3such asafuture process for the consideration

ofproject approvals5

Ultimately despite the thorough environmental review set forth in the

EIR the City decided to approve theEllis Specific Plan project but also decided to reduce

the size of the Development Agreement Programor DAP described in the EIR

as the potential development beyond Ellis than that originally proposed by Owner and

analyzed in the EIR sProject Description Instead City reduced that DAP to be one

equal to the maximum density allowed on the Ellis Specific Plan property2250residential

unitsNow this Agreement containsa programtoallow upto 2 250RGAs4



and building permits and hence development which 2250 is comprised of the

development with the Ellis Specific Plan at a density within its allowed range of 1200 to

2250 and development in other parts of the City beyond that development ultimately

occurring within the Ellis Specific Plan Likewise the City revised the project to require

Owner to provide 10 million and 16 acres toward the Swim Center rather than 20

million and 21 acres with any balance of funds needed expected to be provided by fees

or other assessments imposed on other future development projects The resulting overall

development scenario consequently is the same as that studied by the EIR except for a

reduction in the potential residential units from 3850 to 2250 This 1600 unit reduction

in potential residential development means that the approved development scenario

will produce qualitatively similar but proportionally lesser environmental impacts

Because CEQA authorizes even encourages the adoption of an alternative to a proposed

project that will result in lesser environmental impacts the Citys environmental review

was more than legally adequate Pub Res Code 21002 210021CEQA Guidelines

15002

6 This Agreement does not impede impair or otherwise seek to

truncate or limit future CEQA review Future CEQA review shall take place as required

by applicable law

G As ofthe execution ofthis Agreement by the Parties various land use regulations

entitlements grants permits and other approvals will have been adopted issued andor granted

by City relating to the Ellis Specific Plan including without limitation all ofthe following

1 EIR City Council Resol No 2008

260 2Annexation Agreement CityCouncil Resol No

2008 262 3TREllis General Plan Amendment City Council Resol

No 2008 2614Ellis Specific Plan with Zoning City

Ordinance No 11305This Agreement City

OrdinanceNo1131 The above listed approvals are more particularly described in the

EIR and the

resolutions adopting those approvalsHGiven the community character quality of the Ellis

Specific Plan its compliance with CEQA and applicable planning and zoning laws and its approval by

theCity and given Owners significant land dedication financial obligations and

personnel commitment to the Swim Center asset forth in this Agreement the City wishes to allow Owner

to be eligibleto apply for and potentiallyreceive up to 2 250 RGAs Againifand only

ifcertain specified pre requisites set forth in this Agreement are first satisfied then may

Owner record this Agreement against properties and become eligible toapply for the RGAs provided

for in this Agreement Astoall propertyas detailed inthis Agreement Owner must havealegal

or equitable interest in such property before this Agreement canbe recorded against such

property Further under this Agreement only after an application for development ofsuch property by

Owner is first properly and publicly processed and reviewed in compliance with

allcontrollingplanningand5



environmental CEQA laws the CEQA compliance work is certified and adopted by City and

then the development proposal and its needed permits and entitlements are adopted and approved

by City which City adoption and approval shall remain within the full and exclusive discretion

of City and which adoption and approval is not mandated by this Agreement will Owner be

eligible to make application for RGAs under this Agreement In other words only upon

acquisition ofthe requisite interest in a property and then the successful conclusion of this City

controlled and fully discretionary planningenvironmental review process will Owner then be

eligible to apply for a set number of RGAs and those RGAs will only be used on such

property and approved project This opportunity to be eligible for such future RGAs if such

compliance requirements are secured is enough of an additional value to Owner for Owner to

agree to the full Swim Center Commitment without such additional value Owner could not

agree to the level of land dedication and financial obligation contained in the Swim Center

Commitment Through the Approvals given for the Ellis Specific Plan Owner may record this

Agreement against that property within the Ellis Specific Plan shown on Exhibit A to this

Agreement

I Citys issuance of RGAs under this Agreement complies with Citys Growth

Management Ordinance and the CitysGrowth Management Ordinance Guidelines collectively

GMO and the maximums they set for annual RGA and building permit issuance for

development agreements referred to in this Agreement as the GMO Maximums and further

defined below in Section107c ofthis Agreement

J The real property that is the immediate subject ofthis Agreement is that portion of

the Ellis Specific Plan property that is depicted and legally described on Exhibit A to this

Agreement the Immediate Property Owner has a legal andor equitable interest in the

Immediate Property In addition all of the Ellis Specific Plan property will be subject to this

Agreement and other properties may become eligible to record this Agreement and thereafter

secure its relevant rights responsibilities burdens and benefits if and only if the requirements of

this Agreement and applicable law are first satisfied The additional portions of the Ellis

Specific Plan property beyond the Immediate Property and other potential properties are

collectively referred to in this Agreement as an Other Property or Other Properties

Further the Immediate Property and such Other Properties are collectively referred to in this

Agreement as the Property

K It is in this unique setting a
strong community desire to construct the Swim Center and

Owner s willingnesstoprovide such an extraordinary commitmentinreturnfor future eligibility to

apply for RGAs that the Parties must draft this Agreement ensuring that allof the requirements of

controlling law are satisfied This Agreement meets allof the requirements oflawit

meets the contents requirements of theDevelopment Agreement Statute andapplicable law it establishes

a protocol for the processing of future approvals and it establishes a process by which this

Agreement can be recorded against future properties if and only if the requirements of law

are satisfied City and Owner are entering into this Agreement now in this fashion because of

the unique community interest inthe Swim Center and the benefits it will bring to Tracy

and the unique opportunity the City presently has with the Owner s willingness tomake substantial land

dedication design creation and financial contribution commitments tomake the Swim

Center a reality while at the same time establishing aprocess and protocol that ensures that only

after appropriate environmental and planning review will theCity determine 6



in the Citys sole and exclusive discretion whether future Owner projects beyond the Ellis Specific

Plan should beapprovedL

The consideration byCity of the Swim Center its location the offer by Owner and

this Agreement has been underway for more than seven years In 2001 a survey of the Tracy

community and public workshops were held that identified the need for community aquatic

facilities In 2003 NTD Architects completed the Tracy Aquatic Center Feasibility Study

In July 2005 the City Council directed Tracy Tomorrow and Beyond to make recommendations

forthe Swim Center In the summer of 2005 Tracy Tomorrow and Beyond conducted

additional public workshops In October ofthat year the City Council received the recommendations

ofTracy Tomorrow andBeyond Also in October 2005 Owner proposed Ellis as

alocation tobe considered for the Swim Center Between October 2005 and January 2006 the

City studied a number ofpossible sites for the Swim Center including the existing Tracy ballpark

In January 2006 the City Council selected the Ellis Specific Plan as the site for the Swim

Center In April 2006 the City Council authorized City Staff tobegin negotiations with Owner

for a Development Agreement with provisions for the granting of funds and land by Owner

for a Swim Center In August 2006 the City Council Planning Commission and Parks Commission

approved the conceptual design for the Swim Center atEllis In May 2007 the City Council

directed City Staff to prioritize this Agreement for Ellis and the Swim Center In January

2008 a joint Planning Commission CityCouncil workshop was held to discuss this Agreement

theEllis Specific Plan and the Swim Center Between April and Decemberof2008the

Planning Commission helda series ofpublic meetings to discuss the EIR the General Plan Amendment

the Ellis Specific Plan and this Agreement The City Council and the Planning Commission

provideddirection and the public provided comment throughoutthis processM

For all of the reasons stated above this Agreementis consistent with the General Plan

and the Ellis Specific Plan For example as required bythe General Plan this Agreement envisions

proper environmental analysis and a proper planning process in compliance with controlling

law before any approval allowing development can take place No approvals are granted

through nor guaranteed by this Agreement and this Agreement ensures that the City sfuture

consideration and decision shall be in the sole and exclusive discretion ofthe City General

Plan Goal LU 1and Objective LU11 and its PolicyP1 Objective LU12 and

its PolicyP3 Goal LU6 and Goal LU7 Further this Agreement requires that

any distribution of RGAs under this Agreement comply with all applicable City regulations

including the General PlanObjective LU14Policies P1 PSand Action A1 This

Agreement helps to bring to fruition the kindoffamily oriented swim center envisioned

bytheGeneral Plan Objective OSC4 1 Policies P3 P10 Action A3 In fact the

General Plan recognizes this Agreement as the potential vehicle by which theCity and Owner could reach

agreement relative to sucha swim center ina manner that City could not otherwise require Owner

todo that Owner may receive RGAs onlyif and after all requirements of controlling law have

been satisfied and that such risk shall beplaced on Owner alone Finally this Agreement is

not contrary tonor contradictoryof

any General Plan text or diagrams NOn December 3ra 2008 following

duly noticed and conducted public hearings the Planning Commission the hearingbodyfor

purposesof the Development Agreement Statute took appropriate action under CEQA the Planning and

Zoning Law andtheTracy Municipal Code and made recommendations regarding this Agreement

totheCityCouncilOnDecember7



16th 2008 following duly noticed and conducted public hearings the City Council certified the

EIR took appropriate action under the Planning and Zoning Law and introduced and conducted

the first reading of Ordinance No 1131 an ordinance approving this Agreement and directing

this Agreementsexecution by City Approving Ordinance On January 6th 2009 the City

Council conducted the second reading and adopted the Approving Ordinance

ARTICLE 1

APPLICABLE DEVELOPMENT TERMS

101 The Swim Center atEllis

a Owner hereby commits to provide ten million dollars1000000000

toward the design construction operation and maintenance ofthe Swim Center with City being

responsible for the facility program
and construction operation and maintenance of the facility

Owner shall deposit into a segregated and interest bearing City account the Owner

Swim Center Contribution as further defined and described in the Swim Center

Payment Protocol set forth in Exhibit B tothis Agreement within thirty 30 days of the

Annexation Effective Dateof the annexation of the Ellis Specific Plan area toCity defined below

Once so deposited the Owner Swim Center Contribution shall be available for use by City

further defined and described in the Swim Center Payment Protocol set forth in Exhibit B to

this Agreement City and Owner shall develop the Swim Center pursuant toapublic

private partnership The detailed terms and conditions ofthatpublicprivate partnership are set forth

inExhibit B tothis

Agreement b Owner shall make an offerof dedication to City of land not to exceed

a total size of sixteen 16 acres unless Owner in its sole and exclusive discretion determines

to provide City withmore than 16 acres for the Swim Center Swim Center Land

Dedication subject tothe

following 1Within thirty 30 days of the Annexation Effective Date

Owner shall make an offer ofdedication of the Swim Center Land Dedication to City which

Swim Center Land Dedication shall be of no cost to CityOwner s offer of the Swim Center

Land Dedication shall take place in that location and configuration set forth in the Ellis Specific

Plan City shall have two 2years from the Annexation Effective Date to accept the Swim

Center Land Dedication Two Year Period If City does not accept said Swim

Center Land Dedication within the Two Year Period then one 1day after the conclusion

of the Two Year Period such Owner offer toCity of the Swim Center Land

Dedication shall be considered rejected by City shall expire without any further actionof the Parties

and thereafter the land comprising the Swim Center Land Dedication shall be available

for development by Owner pursuant to theEllis Specific Plan Additionally at any time prior to

said Two YearPeriod City may reject Owner s offer toCityof the Swim Center Land

Dedication and upon such City rejection the land comprising the Swim Center Land Dedication shall

be available to Owner for development pursuant

to the Ellis Specific Plan2 The minimum onsite park

requirements ofthe Ellis SpecificPlan are addressedin Section 116of this Agreement The Swim

Center shall be considered aCity community park as that term is defined in the General Plan

andotherCitylawsUponCitys



acceptance of the Swim Center Land Dedication Owner shall have satisfied its community or

regional parksobligation and shall not be required to pay any additional monies toward the

Swim Center or any other community or regional parks

c City shall contribute toward the Swim Center that amount of money plus
interest earned that City has already collected and will continue to collect from the Plan C FIP

designated for an aquatic center City Swim Center Contribution The Owner Swim

Center Contribution and the City Swim Center Contribution are collectively referred to in this

Agreement as the Swim Center Funds Additionally to the extent legally possible City
should establish and impose against new development a fee charge assessment or other

financial obligation to be used toward the costs of the design construction operation and

maintenance ofthe Swim Center New Development Swim Center Contribution Any and

all New Development Swim Center Contributions collected by City should be added to the Swim

Center Funds The requirements ofthis subdivision c are further defined and described in the

Swim Center Payment Protocol set forth in Exhibit B to this Agreement

d Owner already has provided adesign team to City and Owner has already
conducted an outreach program that led to the completion of the Conceptual Design of the

Swim Center The Conceptual Design provides the detail for the Swim Center project

description provided by this Agreement

e The Swim Center shall be named the Serpa Swim Center After

acceptance ofthe Swim Center by the City but prior to the opening of the Swim Center to the

public City shall allow Owner to use and occupy the Swim Center for one 1 day without

charge Owner shall provide adequate insurance coverage for such use and occupancy

f The amenities included in the Conceptual Design for the Swim Center

have been selected through apublic outreach program are subject to the constraints ofthe Swim

Center budget and compliance with controlling law and may include the following

1 50 Meter approximately Competition Pool

2 Recreation Pool separate from Competition Pool

3 Spray ground

4 Water Slide

5 Wet Play Structure

6 Lazy River

7 Flow Rider

8 Showers and Locker Rooms

9 Ticket Facilities

9



10 Pool Equipment Room and Storage

11 On Site Development parking ancillary structures landscaping

etc

g If a funding shortfall should exist the work for each phase of the Swim

Center shall be prioritized for that particular phase at the time that City seeks bids for the

particular phase Work receiving a higher priority shall be completed first so as to ensure its

completion As a result if work cannot be completed due to a budget shortfall that work

receiving a lower priority could potentially be deferred

102 Other Processing

a Nothing in this Agreement shall be construed to limit the authority or

obligation of City to hold necessary public hearings nor to limit the discretion of City or any of

its officers or officials with regard to those Owner Approvals defined below that require the

exercise of discretion by City provided that such discretion shall be exercised consistent with the

laws contained with the Applicable Law

b At its approval and execution this Agreement does not provide Owner

with any right to develop or construct any project or to secure any Owner Approval instead it

simply provides certain rights and responsibilities regarding approvals already given for the Ellis

Specific Plan provides certain vested rights to laws and approvals already in place provides a

protocol by which later Owner Approvals may be processed by Owner and later included into

this Agreement
if

and only if such Owner Approvals are compliant with all controlling California law

including proper Planning and Zoning Law and CEQA compliance have secured approval

of the Parties and are adopted approved bytheCity who shall retain all discretion in

this regard and provides
the process by which this Agreement will be recorded against the property

that Owner has the statutorily required interestinThe public review process envisioned

by this Agreement is ongoing and following Citysadoptionof this Agreement that

public review process shall continue cCity

shall inform Owner upon request of the necessary submission requirements for

a complete application foreach Owner Approval Owner Approval shall include without

limitation anOwner petition toLAFCO seeking all LAFCO approvals relativeto the

annexation of Owner property tothe City and oranOwner requesttoCity that City adopt a resolution

of application toLAFCO seeking all LAFCO approvals relativeto the annexation ofOwner property

to the City and or allthe actions contemplated in Section 1 11 ofthis Agreement Provided

Owner haspaid all appropriate Processing FeesCityshall accept process review and

act upon all applications for Owner Approvals pursuant to this Agreement and the Applicable Law

itdescribes with Good Faith and Fair and Expeditious Dealing Likewise City shall

commence continue and diligently process any and all initial studies assessments EIRs and

other relevant CEQA compliance documents regarding the Owner Approvals with Good Faith

and Fair and Expeditious Dealing Forthe purposes of this Agreement Good Faith and Fair

and Expeditious Dealing shall mean that that the Parties shall act toward each other and the

tasks necessary or desirous to the processing contemplatedbythis Agreement pursuanttothe Applicable

Law and in a fair diligent best efforts expeditious and reasonable manner 10



except in those cases where a Party is given sole discretion under this Agreement and that no

Party or Parties shall take any action that will prohibit impair or impede any other Partys or

Parties exercise or enjoyment of its rights and obligations secured through this Agreement

d If Owner requests City shall meet with Owner prior to Owners

submission of applications for Owner Approvals for the purpose of ensuring all requested

information is understood by Owner so that Owners applications when submitted will be

accurate and complete Upon submission by Owner of an application for an Owner Approval

together with appropriate Processing Fees City shall process such application for Owner

Approval with Good Faith and Fair and Expeditious Dealing If City is unable to so process any

such application or upon request by Owner City shall engage mutually acceptable outside

consultants to aid in such processing Owner shall be required to pay all ofCitys actual costs

related to such outside consultants Owner in a timely manner shall provide City with all

documents applications plans and other information necessary for City to carry out its

obligations hereunder and Owner shall cause the Owners planners engineers and all other

consultants to submit in a timely manner all required materials and documents If City denies an

application for an Owner Approval City shall specify in detail the modifications changes or

improvements that are required to obtain approval City and Owner shall cooperate with the

goal being to obtain and issue Owner Approvals that are consistent with the modifications

changes or improvements that are required by City City shall with Good Faith and Fair and

Expeditious Dealing consider any subsequently submitted Owner Approval that complies with

the Cityspecified

modifications1 03 Applicable

Law a As used in this Agreement Applicable Law shall exclusively mean

all ofthe

following 1 As relates to the development of any or all of the Property

the terms and conditions ofthis

Agreement 2The EIR the General Plan Amendment the Ellis Specific Plan

and its zoning regulations and all other land use regulations entitlements grants permits plans

and other Owner Approvals that City has already or will in the future specifically approve

adopt issueand or grant relative toOwner requests relating to the Property provided such

Owner Approvals

are A Compliant with all controlling California lawe

g Planning and Zoning Law CEQAetc

B Mutually agreed to by the Parties

C Adopted by the City and

D Take Legal Effect

3 As relates to the development of any or all ofthe Property the City

rules regulations ordinances policies standards specifications practices and standard

11



operating procedures of City whether adopted by the City Council the Planning Commission

the City staff or the voters ofthe City in force and effect on December 1St 2008 Existing City

Laws The City has determined that the Specific Plan Ordinance adopted by City on

November 18th 2008 does not apply to the Property

4 As relates to the development ofany or all ofthe Property the City

Processing Fees for land use approvals including without limitation fees for processing

zoning subdivision maps building permits and other similar permits and entitlements which are

charged for processing applications and which are in force and effect on a Citywide basis at the

time the application for the Owner Approval is presented to the City

5 As relates to the development of any or all of the Property the

California Building Code as modified by City and those other State adopted construction

fire and other codes including Green Codes as all may be modified by City applicable

to improvements structures and development and the applicable version or revision of said

codes by local City action collectively referred toas Construction Codes in place at that

time date that building plans subject tosuchConstruction Codes are submitted by Owner to City

foranOwner Approval provided that such Construction Codes have been adopted by City and

are in effect ona Citywide

basis 6 As relates to the development of
any or all of the Property

the Mandated New CityLaws pursuant toSection105 eofthis

Agreement 7As relates to the development of any or all of the Property

the New CityLaw s that Owner elects tobe subject to pursuant toSection105

d 8 As relates to the development of
any or all of the

property contained inaPlan Approval outside the Ellis Specific Plan those affordable housing laws

in place at the timeofapplication completion for such Plan

Approval bThis Agreement complies with laws regarding Development

Agreement Statute including without limitation section658652which requires this Agreement to

specify the duration Termofthe Agreement the permitted usesofthe Property the density or

intensity of use the maximum height and sizeof proposed buildings and provisions for reservation

or dedication of land for public purposes The duration of this Agreement is set forth in

Section1 06 of this Agreement and this Agreement sets forth provisions for the permitted uses

the density and intensity of use the maximum height and size of proposed buildings and

the dedication of land for public purposes in the Applicable Law provisions ofthis Agreement

For example the Ellis Specific Plan is part of the Applicable Law for the Ellis Specific

Plan property and the Ellis Specific Plan sets forth the permitted uses the density and intensity

of use the maximum height and sizeof proposed buildings and the dedication of land for

public purposes for that Ellis Specific Plan property Likewise as toOther Properties beyond the

Ellis Specific Plan property that this Agreement may apply to in the future upon the recordation

of this Agreement against such Property the Applicable Law will apply which Applicable

Law uses the General Plan and City Laws applicable to such Property all of which set forth

the permitted uses the density and intensity of use the maximum height and size of

proposed buildings and the dedication of land for public purposes Further such General Plan and

City12



Laws require the processing and City approval of Owner Approvals before any development can

take place which Owner Approvals will likewise set forth the permitted uses the density and

intensity ofuse the maximum height and size of proposed buildings and the dedication of land

for public purposes Finally under this Agreementsown terms and conditions Owner is not

eligible to make application for nor receive an RGA needed before any residential development

can take place in City unless and until a Plan Approval defined in Section 107b of this

Agreement has first been processed and approved by City pursuant to this Agreement Under

this Agreement such Plan Approval must set forth the permitted uses the density and intensity

of use the maximum height and size of proposed buildings and the dedication of land for public

purposes Like the Ellis Specific Plan that Plan Approval will become part of the Applicable

Law provisions of this Agreement In other words at no time upon
the recordation of this

Agreement against aProperty which recordation cannot take place until the requirements of this

Agreement and controlling law have been satisfied regarding the recordation ofthis Agreement

against such Property will there not be applicable known and understood permitted uses the

density and intensity of those uses the maximum height and size of proposed buildings and the

dedication of land for public purposes relative to such Property

c The Parties acknowledge that the Ellis Approvals and other Owner

Approvals likely will be processed in stages and therefore one or more Ellis Approvals andor

Owner Approvals may take Legal Effect before other Ellis Approvals andor Owner Approvals

d In the event of any conflict between any of subparts 12 345

6 andor 7 of subdivision a ofthis Section 103 above the hierarchical order of authority

shall be subpart 1 first then subpart 2 then subpart 3 then subpart 4 then subpart 5

then subpart 6 then subpart 7 then subpart 8

104 Vested Right to Applicable Law

a By this Agreement the Property against which this Agreement is recorded

such recordation not allowed until the requirements of this Agreement and applicable law have

been satisfied shall have avested right to the Applicable Law

b During the Term of this Agreement any development of the Property

Immediate Property andor Other Property and any discretion exercised by City on an Owner

Approval shall occur pursuant to only the law that comprises the Applicable Law During the

Term ofthis Agreement City regulation ofthe development ofthe Property Immediate Property

andor Other Property shall occur pursuant to only the Applicable Law

105 New City Laws

a Any City ordinance resolution minute order rule motion policy

standard specification or a practice adopted or enacted by City its staff or its electorate

through their powers of initiative referendum recall or otherwise that is not part of the

Applicable and that takes effect on or after December 2d 2008 is hereby referred to as a New

City Laws The Parties recognize that City is currently updating its GMO Guidelines and that

the provisions set forth in this Agreement will be incorporated into the GMO Guidelines Except

as otherwise provided in this Agreement aNew City Law shall be deemed to be in conflict with

13



this Agreement or the Applicable Law or to reduce the development rights provided hereby if the

application to the Property would accomplish any of the following results either by specific

reference to the Property or as part of a general enactment which affects or applies to the

Property

1 Change any land use designation or permitted use of the Property

allowed by the Applicable Law or limit or reduce the density or intensity of the Property or any

part thereof or otherwise require any
reduction in the total number of residential dwelling units

square footage floor area ratio height of buildings or number of proposed non

residential buildings orother

improvements 2 Limit or control the availability of public utilities services

or facilities otherwise allowed by the Applicable

Law 3 Limit or control the rate timing phasing or sequencing of

the approval development or construction of all or any part of the Propertyand or

Owner Approvals in any manner or take any action or refrain from taking any action that results

inOwners having tosubstantially delay construction onthe Property or require the acquisition

ofadditional permitsorapprovals by the Cityother than those required by the Applicable

Law 4 Limit or control the location of buildings structures grading

orother improvements ofthe Property inamanner that isinconsistent with ormore restrictive

than the limitations in the Ellis Approvals and Applicable

Law 5Limit the processing ofOwner

Approvals b City shall not apply anyNew CityLaw s tothe Property that is in

conflict with this Agreement or that isexcessive under controlling law collectively inconflict with

or inconsistent withIfCity believes that it has the right under this Agreementtoimpose apply

a New City Law ontheProperty project it shall send written notice toOwner of that City

position NoticeofNewLaw s Upon receipt of the Notice ofNew City Law if Owner believes

that such New City Law is inconflict with this Agreement Owner may send written notice to

City within thirty 30 daysofOwners receipt ofCitysNotice ofNew Law Objection toNew

CityLaw s Owner s notice to City of its Objection toNew CityLaw s shall set forth the

factual and legal reasons why Owner believes City cannot apply the New CityLaw s to the

Property City shall respond toOwnersObjection to New CityLawsCity Response within

thirty 30 daysof receipt of said Owner Objection toNew CityLaws Thereafter the Parties

shall meet and confer within thirty 30 days of the dateofOwners receipt of the City Response

and shall continue tomeet over the next sixty 60 days Meet and Confer Period with

the objective of arriving atamutually acceptable solution to this disagreement The New

CityLaw s shall not be applied to the Property until the dispute over the applicability of the

New CityLaw s is resolved Within fifteen 15 days of the conclusion of the Meet and

Confer Period City shall make its determination and shall send written notice toOwner of that

City determination If City determines toimpose apply the New CityLaw s to the Property

in question then Owner shall havea period of ninety 90 days from the dateof receipt of such

City determination within which to file legal action challenging such City action Inother words

a90 day statute of limitationsregarding Owner s righttojudicial review of the NewCity

Laws14



shall commence upon the conclusion of the Meet and Confer Period If upon
conclusion of

judicial review of the New City Laws at the highest judicial level sought and granted the

reviewing court determines that Owner is not subject to the New City Laws such New City

Laws shall cease to be apart ofthe Applicable Law and City shall return Owner to the position

Owner was in prior to Citysapplication of such New City Lawseg City return fees return

dedications etc

c The above described procedure shall not be construed tointerfere

withCity s right to adopt or apply any New CityLaw s with regard to all other areas of

City excluding the Property and Owner

Approvals d Owner in its sole and absolute discretion may elect to be subject to

aNew CityLaws thatisare not otherwise a part of the Applicable Law In the event Owner

so elects Owner shall provide notice to City of that election and thereafter such New CityLaw

s shall be part ofthe Applicable

Law e City shall not be precluded from applying any New CityLaw s to

theextent that such New CityLaw sare specifically mandated tobe appliedto developments

such as the development of the Property by changes in State or Federal laws orregulations

and implemented through the Federal State regionaland or local level Mandated New

CityLaw s In the event such Mandated New CityLaws preventorpreclude compliance

with one ormore provisions ofthis Agreement or require changes in plans maps orpermits

approved by City for the Property this Agreement shall be modified extended or suspended as may

benecessary to comply with suchMandated New CityLawsImmediately after enactment of

any such Mandated New CityLaw s that will materially affect the terms and conditions of

this Agreement the Parties shall meet and confer in good faith pursuanttosubdivision e above

todetermine the feasibility of any such modification extension orsuspension based on the

effect such modification extension or suspension would have on the purposes and intent of

this Agreement In the event thatan administrative challengeand or legal challenge as

appropriate tosuchMandated New CityLawspreventing compliance with this Agreement isbrought and

issuccessful in having such Mandated New CityLaws determined to not apply to

this Agreement this Agreement shall remain unmodified and in full force and effect To the

extent that any such Mandated New CityLaw s or actionsof regional and local agencies

including City required bysuch Mandated New CityLaw sor actions of City taken in good faith in

order to prevent adverse impacts upon City because of such Mandated New CityLaw s have

the effectof preventing delayingormodifyingOwners ability to use ordevelop the Property or

any portion thereof ina material fashion then Owner shall have the optiontoterminate

unilaterally this

Agreement1 06

Term a The term of this Agreement shall commence thirty 30 days after

the adoption ofthe Approving Ordinance Agreement Effective Date and shall continue

twenty five 25 years plus one day Term unless said Term isotherwise terminated modified

or extended as provided inthis Agreement oranyamendment

thereto15



b If any administrative legal andor equitable action andor other proceeding

instituted by any person entity or organization that is not aParty to this Agreement challenging

the validity of this Agreement the Ellis Specific Plan project the Ellis Approvals the Owner

Approvals and their respective projects or the sufficiency of any environmental review under

CEQA Third Party Challenge is filed then the Term of this Agreement shall be tolled for

the period oftime from the date ofthe filing of such Third Party Challenge until the conclusion

of such litigation by dismissal or entry of a final judgment provided such tolling period does not

exceed five 5 years The filing of any such Third Party Challenges against City andor Owner

shall not delay or stop the development processing or construction of the Ellis Specific Plan or

other approval or issuance of any Owner Approvals unless enjoined or otherwise controlled by a

court of competent jurisdiction The Parties shall not stipulate to the issuance of any such order

unless mutually agreed to

c Notwithstanding any other part of this Section106 as it relates to a

residential unit this Agreement shall terminate and be of no further force and effect for each

individual residential unit on the Property on that date a Certificate of Occupancy is issued by

City for such residential unit

d Pursuant to Government Code section 664526aor its successor section

in substantially the same form and this Agreement and subject to subdivisionf of this

Section106 the term of any tentative map vesting tentative map parcel map vesting parcel

map or final map or anyre subdivision or anyamendment toany such map collectively

referred to asSubdivision Document relating to the Property shall automatically be extended to

and until the later of the following 1 the end of the term ofthis Agreement or 2 the end of

the term or life ofanysuchSubdivision Document otherwise given pursuant tothe Subdivision

Map Act or local regulation not in conflict with the Subdivision Map Act Any

improvement agreement entered into pursuant to the Subdivision Map Act or other State or local

regulation shall haveaterm noshorter than 365 days from execution ofthe improvement agreement and

no longer than that term decided by

City e If this Agreement terminates for any reason prior to the expiration

of vested rights otherwise given under the Subdivision Map Act to any vesting tentative

map vesting parcel map vesting final map or any other type of vesting map on theProperty or

any portion ofthe Property collectively Vesting Map suchtermination ofthis Agreement

shall not affectOwner s right to proceed with development under such Vesting Map in

accordance with theordinances policies and standards so vested under the Vesting Map

Notwithstanding the foregoing or anyother provision of this Agreement or the Applicable Lawit describes

no Vesting Map shall extend the Applicable Law beyond the stated Term of this Agreement

and the rules regulations and official policies of City applicable to that portion of the

Property covered by such Vesting Map shall become those in effect as of the expiration of such

Term except as otherwise agreed to by City and Owner provided however that City and Owner

may agree toanextension of the Term ofthis Agreement with respect to thearea covered by any

such Vesting

Map f The term of any Owner Approvals including without limitation

all development plans development permits or other permit grant agreement approval

or entitlement for the general development of all or any part of their respective projects

and16



properties shall automatically be extended to and until the later ofthe following 1 the end of

the Term of this Agreement or 2 the end ofthe term or life of the Owner Approval otherwise

given pursuant to controlling law

107 RGAs

a No RGAs shall be allocated to any Property against which this Agreement
is recorded except as provided by this Agreement If this Agreement is recorded against Other

Properties such Other Properties shall be limited to receipt of RGAs from City pursuant to this

Agreement only and the collective totals of RGAs that can be allocated by City to such Other

Properties shall not exceed the RGA totals set forth in this Agreement

b No portion of the Property shall receive any RGAs under this Agreement
unless and until any such portion ofthe Property has first secured City approval of its legislative
development approval such as a Specific Plan Government Code section 65450 et seq or in

the case where no Specific Plan is required by City has secured City approval of a legislative

approval that provides the detail similar to that otherwise required by the Citys new Traditional

Residential General Plan Land Use Designation both situations collectively referred to in this

Agreement as Plan Approval and where such portion of the Property has had this

Agreement recorded against it No such Plan Approval shall be granted by City until complete
and legally compliant environmental review and planning process pursuant tocontrolling law has

taken place and City approval and adoption of the Plan Approval in Citys sole and exclusive

discretion has taken place Further such Plan Approval shall set forth the permitted uses the

density and intensity of use the maximum height and size of proposed buildings and the

dedication of land for public purposes In other words a legally compliant and City
approved and adopted Plan Approval onaportion of theProperty which Plan Approval must set forth

the contents requirements of theDevelopment Agreement Statuteie setting forth the
permitted uses the density and intensity of use the maximum height and sizeof proposed buildings

and the dedication of land forpublic purposes isa prerequisite tosuch Property being eligible

toreceive anyRGAs under this

Agreement c The GMO setsmaximums regardingCitysissuanceofRGAs and
building permits Themaximums contained in the GMO relative toCitysissuanceofRGAs and
building permits onanannual basis are referred to in this Agreement as the GMO Maximums

ThisAgreement conforms tothe applicable GMO and its GMO Maximums andthis Agreement
only invokes thisAgreementsrequirements regarding aPlanApprovalseligibility to apply for

RGAsif compliance with all other aspects of controlling law has been secured including

without limitation full CEQA andplanning zoning law compliance andCity s sole and

exclusive discretion has been exercised and the Plan Approval has been adopted by City This

Section therefore sets forth the process terms and conditions relative to aPlanApprovalseligibility

to apply for and applications relating toRGAs and building permit

issuance d In no event shall the sum total ofOwner sPlan Approvals be eligible

formore than2250 RGAs over the Term ofthisAgreement Overall RGA Maximum
Further innoevent shall any or allof the Plan Approvals be eligible formore than the specific number

ofRGAs allocated by this Agreement ona yearly basis Annual RGA Eligibility These

two numeric limitations taken together with thisAgreements requirement that no RGA be

issued17



until at a minimum a legally compliant Plan Approval is adopted and this Agreements

requirement that such RGA will only take place during the Term of this Agreement means that

the Properties against which this Agreement is recorded might never secure reach the Overall

RGA Maximum under this Agreement For example if Plan Approvals amounting to 2250

units are not secured by Properties during the Term of this Agreement andor once Plan

Approval has been secured there is not enough time remaining under the Term ofthis Agreement

to allow City to allocate the remaining RGAs to the Plan Approval under the then
applicable Annual RGA Eligibility then the Properties will not receive the2250 Overall RGA

Maximum under this Agreement Despite this possibility Owner shall nonetheless be obligated to
perform the Swim Center Commitment set forth in this

Agreement eOwner shall make application to City for RGAsRGAApplication

s pursuant to the RGA Application attached hereto asExhibit C tothis Agreement and subject

tothefollowing terms and

conditions 1RGA Applications may besubmitted by Owner to City during

the following time

periods AAnytime during normal business days and hours of

City before up toand including the first 1st Friday in January of any calendar

year January Cycle in which Owner meets the requirements for eligibility

forRGAs established bythis Agreement

and B IfOwner has not applied to City for allofOwner s

then applicable for that calendar year Annual RGA Eligibility by the close of

the January Cycle of that calendar year then anytime during normal business

days and hours of City after the January Cycle closes and before up toand
including the first 1st Friday in Julyof that same calendar year July Cycle Owner

may apply to City for the remainderofOwnersthen applicable for that
calendar year Annual RGA Eligibility For example ifinaparticular calendar year

Owner hadanAnnual RGA Eligibility under this Agreement of 125 RGAs and

Owner only sought 75of those RGAs during the January Cycle ofthat calendar

year then Owner may apply to City during the July Cycle of that same calendar year

forthe remaining 50 RGAs ofthe Annual

RGA Eligibility 2 Owner shall provide a separate RGA Application for

each Plan Approval for which Owner seeks RGAs that calendar year The total RGAs sought by

Owner in any calendar year shall not exceed the total Annual RGA Eligibility for that calendar year

setby

this Agreement 3OwnerRGA Application s to City shall provide City

with the information requested in the RGA Application form attached hereto as Exhibit C

to

this Agreement 4 After an RGA Application is submitted by Owner to

Citythe RGA Application may be amended by Owner if the amended RGA Application complies

with all requirements ofthisSection 107 and isclearly labeled as

anamendmentis



5 City shall respond to any and all RGA Applicationssubmitted by

Owner within sixty 60 days of the date of the close of the application period for the relevant

cycle January Cycle or July Cycle of that same calendar year

The schedule below uses the terminology first year second year and

so forth those phrases are meant to mean that the first year is 2009 However if a Plan

Approval builds completely out and therefore secures all of the RGAs it can use for that Plan

Approval RGA allocation will stop until another Plan Approval is secured That next Plan

Approval may take years to secure Therefore the then applicable next year allocation on

the schedule would not take place until the year that the Plan Approval would be eligible to apply

for RGAs Or comparatively more than one Plan Approval might exist at any time and yet

the combination ofPlan Approvals could never secure more than the applicable total Annual

RGA Eligibility nor could the combination of Plan Approvals ever exceed the Overall

RGA Maximum Therefore subject to all ofthe requirements ofthis Agreement including

without limitation the other subdivisions of this Section1 07 the schedule regarding the Annual

RGA Eligibility shall be as

follows 1 In the first year City shall allocate any and all remaining

RGAs then available up toamaximum of 125

RGAs 2 In the second year City shall allocate any and all RGAs

then available up toamaximum of 125

RGAs 3 In the third year City shall allocate any and all RGAs

then available up toamaximum of125

RGAs 4 In the fourth year City shall allocate any and all RGAs

then available up toamaximum of 125

RGAs 5 In the fifth year City shall allocate any and all RGAs

then available up toamaximum of 175

RGAs 6 In the sixth year City shall allocate any and all RGAs

then available up toamaximum of 175

RGAs 7 In the seventh year City shallallocate any and all RGAs

then available up toamaximum of 175

RGAs 8 In the eighth year City shall allocate any and all RGAs

then available up toamaximum of 175

RGAs 9 In the ninth year City shall allocate any and all RGAs

then available up toamaximum of175

RGAs 10 In the tenth year City shall allocate any and all RGAs

then available up toamaximum of225

RGAs19



11 In the eleventh year and for each calendar year thereafter until

such time as Owner has used the entirety of the Overall RGA Maximum or such time as the

Term of this Agreement has lapsed whichever occurs first City shall allocate any and all RGAs

then available up to amaximum of225 RGAs

12 In conjunction with each allocation cycle City shall determine the

number of RGAs that City has allocated to Owner as of that date and therefore the number of

RGAs remaining under the Overall RGA Maximum

g Section 114a1 of this Agreement requires that City shall make

available enough capacity from the existing wastewater treatment plant sufficient to provide the

Ellis Specific Plan area development and only the Ellis Specific Plan area development with

adequate wastewater treatment capacity for five hundred 500 residential units Section

114a1 refers to this as the Ellis Initial Capacity Pursuant to this Section 107 the first

year the second year the third year and the fourth year of Annual RGA Eligibility allocations

as those terms are set forth and defined in this Section 107 totaling 500 RGAs shall only be

allocated to and only used within the Ellis Specific Plan

h Except as provided in Section 107g above ie the first 500 RGAs

issued by City must go to the Ellis Specific Plan Approval Owner may use any RGAs allocated

under the Annual RGA Eligibility on any portion of the Owners Property Immediate Property

or Other Properties upon which Owner has secured a Plan Approval Owner may not use any

RGAs allocated under the Annual RGA Eligibility on any portion of the Owners Property upon

which a Plan Approval does not yet exist If when Owner makes an RGA Application for RGAs

under the Annual RGA Eligibility the subject Plan Approval and related project for which

such RGA Application is made has remaining residential units of a number less than that years

applicable Annual RGA Eligibility then Owners RGA Application shall not request RGAs

under the Annual RGA Eligibility in excess of such remaining residential units If RGAs have

already been allocated by City to a Plan Approval under the Annual RGA Eligibility but such

allocated RGAs are not needed or wanted by Owner for that Plan Approval such un

needed RGAs shall be returned by Owner to City and such returned RGAs shall not becounted

toward the Overall RGA Maximum and may bere issued by City toanyother Owner

Plan Approval Upon such re issue of RGAs byCityto another Plan Approval such re

issued RGAs shall becounted toward the Overall RGA Maximum Further once RGAs have been

allocated toaPlan Approval under the Annual RGA Eligibility but arenot needed or wanted
for that Plan Approval and are therefore returned by Owner to City pursuant to the textaboveif

no other Plan Approval then currently exists then such returned RGAs shall not be transferable

byOwner to another developer or project that does notqualify under this Agreement again

such returned RGAs shall not be counted byCity against the Overall RGA Maximum and shall be

available for future Cityallocation to Owner consistent with this Section above Furtherif before

allocation ofRGAs to a Plan Approval at least ten 10 days prior to the application deadline

for second cycle July Owner notifiesCityinwriting of Ownerswillingness suchOwner

willingness being Owners sole and exclusive discretion to receive less than the full Annual

RGA Eligibility that Owner otherwise hasa right toreceive fromCityunder this

Agreement Un Allocated RGAs City shall have the right to use the Un Allocated RGAs as

City sees fit including without limitation issuing the Un Allocated RGAsto other non

Owner

projectspursuanttoCityssoleand20



exclusive discretion Such UnAllocated RGAs shall not becounted toward the Overall

RGA

Maximum iRGAs allocated under the Annual RGA Eligibility shall not expire
during the Termofthis Agreement If all or any part of the RGAs allocated toOwner are not used
by Owner in any one calendar year said unused RGAs shall beavailable for use byOwner in

any subsequent years remaining within the

Term1 08 Building

Permits aProperty against which this Agreement isrecorded shall receive
Building Permits only asprovided by this Agreement andanyMemorandumofAssignment applicable

tosuch

Property bOwner shall notify Cityof the calendar year inwhich Owner will be
readyto commence constructionofthedevelopmentsapproved inaPlanApproval

s c Upon confirmation by City that Owner is in fact ready to start

such construction then commencing on January 1st of said calendar year designated by Owner

the following shall

apply 1 ForaProperty that has secured Plan Approval and isqualified

toreceive RGAs underthis Agreement City shall reserve building permits for that Property for

that calendar year in thesame number and amount as the number and amount ofRGAs that

Owner has an eligibility right to receive in that same calendar year under this Agreementie

the Annual RGA Eligibility Reserved Building Permits Owner alone shall distribute

such Reserved Building Permits among the applicable Plan Approvals asOwner determines in its

sole and exclusive discretion taking into consideration applicable Memorandumsof

Assignment So for example if under the applicable Annual RGA Eligibility Owner had Property

orProperties that hada right toreceive 125 RGAs that calendar year then City would reserve

125 building permits for Owner in that same calendar year and Owner would then distribute

suchReserved Building Permits among the applicable Plan Approvals asOwner determines in its

sole and exclusive discretion taking intoconsideration applicable Memorandumsof

Assignment 2Notwithstanding 1 above in any calendar year in which

theProperty would receive fewer than 125 building permits that calendar year from City
because fewer than 125 building permits are available City shall nonetheless reserve 125

building permits for Owner unless such 125 building permits are not available under the

GMO Maximums in which case City shall reserve for Owner all building permits fewer than

125 then available under the GMO

Maximums 3Notwithstanding any of the foregoing if at any time but not

less than ten 10 days prior toAugust 31st Owner notifiesCitysChief Building OfficialofOwner

s decision inOwner s sole and exclusive discretion toreceive fewer than the building
permits that Owner otherwise has a right to receive from City under this Agreement

UnIssued Building Permits City shall have the right tousetheUn Issued Building Permits

as City sees fit including without limitation issuing the Un Issued Building

PermitstoothernonOwner21



projects pursuant to Citys sole and exclusive discretion Such Un Issued Building Permits

shall not becounted as issued toOwner that

year 4Inaddition to the building permits reserved by this Section

Owner may seek building permits from City ona first come first served

basis 5Owner shall make application to City for all or any part of

such Reserved Building Permits by endofbusiness on September 30t ofeach calendar year

Owner shall lose its rights tothose
Reserved

Building Permits that Owner has not made application

to City for by endof business on September 30t of such calendar year On October 1st of

each calendar year such Reserved Building Permits towhich Owner has lost its rights shall

revert back to City for issuance by City inCity s sole and exclusive discretion Such

unclaimed Building Permits shall not becounted as issued toOwner that

year 6 Notwithstanding any other provision of this Agreement to

the contrary all building permits sought by Owner and issued by City through the calendar

year 2013 under this Agreement shall exclusively be issued to and only used within the

Ellis Specific Plan area However upona request by Owner the City Council of City may consider

a request to waive all or any portion of the foregoing requirement The CityCouncils

decision regarding such request shall be in the sole and exclusive discretion of the City Council

Owner hereby waives any right tochallenge judicially any such City Council decision on such

Owner

request1 09 Significant Actions byThird

Parties aOwner shall be responsible for the acquisition of permits
approvals easements and services required to serve the Property and Plan Approval from all

non City providers of utilitiesatOwner scost Owner shall also be responsible for coordinating

with any non City providers of utilities to ensure the proper installation and
construction of non City utilities in accordance with the Applicable Law The provision of all

such services shall be subject to City approval which City approval shall be subject to Good

Faithand

Fair and ExpeditiousDealing bAtOwner s sole discretion andin accordance

with Owner s construction schedule Owner shall apply for such other permits and approvals as may

be required by other private and public and quasi public entities in connection with

the development ofor the provision of services to the Property City shall cooperate with Owner

in Good Faith and Fair and Expeditious Dealing at nocost to City in Owners efforts

to obtain such permits and approvals and City shall from time to timeat the request ofOwner use

its GoodFaith and Fair and Expeditious Dealing to enter into binding agreements with any such

other entity as may be necessary to ensure the timely availability of such permits
and approvals to Owner provided such permits and approvals are mutually determined by City
and Ownertobe reasonably necessary or desirable and are consistent with Applicable Law Inthe
event that any such permit or approval assetforth above is not obtained within three3 months

from the date applicationisdeemed complete bythe appropriate entity and such

circumstance materially deprives Owner ofthe ability to proceed with development of the Property or
any portion thereof or materially deprives Cityofa bargained for public benefit of this Agreement then

in

suchcaseandatthe22ly



election of Owner Owner and City shall meet and confer with the objective of attempting to

mutually agree on alternatives Owner Approvals andor an amendment to this Agreement to

allow the development of the Property to proceed with each Party substantially realizing its

bargainedforbenefit there

from c City and Owner acknowledge and agree that City may from time to

time enter into with Good Faith and Fair and Expeditious Dealing joint exercise of

power agreements ormemorandaof understanding with other governmental agencies consistent

with and tofurther the purposes ofthis

Agreement1 10Amendment ofthis Agreement InclusionofOwner Approvals into

this

Agreement aThis Agreement may beamended from time to time inaccordance

with California Government Code section 65868 and the Enabling Resolution and upon the

mutual written consent of City and Owner with City costs payable by the Owner Owner may seek

Cityinterpretation regarding one or more of the terms and conditions ofthis Agreement to

determine whether or notanamendment is

needed bThis Agreement anticipates and provides the process and rules

governing subsequent Owner Approvals including without limitation Plan Approvals No amendment

ofthis Agreement shall be required inconnection withCity processingandor approval ofany

such Owner Approval for the Property Any such Owner Approval that isapproved by City

and becomes part of the Applicable Law pursuant tothe requirements of this Agreement shall

bevested into byOwner and City and shall become a part ofthis Agreement as ifset forth herein

in full City shall not process or approve anyOwner Approval unless Owner requests such

process and

approval1 11

Annexation a As totheProperty or anyportion thereof the following shall

apply 1 From time to time during the Term of this Agreement

certain portions of the Property may beoutsideCityscurrent corporate boundary Such portions

arecollectively referred to in the singular asanAnnexation

Property 2Within ninety 90 days after aPlan Approval foran

Annexation Property or as soon thereafter as aPlan for the Provision of Services as that phrase

is defined by the law controlling the San Joaquin County Local Agency

Formation Commission LAFCO and all other materials required by controlling lawandor

requested by LAFCO can be prepared and completed relating tosuch Annexation Property City

shall consideraResolutionof Application toLAFCO requesting annexation of such

Annexation Property and all other relevant property determined by City in its sole and exclusive

discretion to be appropriate City shall submit each suchResolutionof Application Plan for the

Provision ofServices and other material required by controlling lawandorrequested by LAFCO

City may process any such annexation of Annexation Property concurrently with other

Owner

Approvals
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3 City shall use Good Faith and Fair and Expeditious Dealing to

cause the completion of such annexation of Annexation Property subject to all applicable
requirements oflaw If such annexation ofAnnexation Property cannot be accomplished without
conditions that are unacceptable to Owner then at Owners request City shall terminate or

request termination ofthe proceedings as appropriate with respect to the Annexation Property

4 Owner shall pay Citys reasonable costs relating to all City actions
taken pursuant to this Section 111 including reasonable consultant costs and including such
LAFCO fees costs and charges relating to such annexationsthat LAFCO charges to City

5 If Citys first Resolution of Application to LAFCO requesting
annexation of an Annexation Property is denied by LAFCO then the Parties shall continue to

work together to secure such annexation in such a manner as they may mutually agree including
annexing only portions ofthe Annexation Property at different times until such time as all ofthe
Annexation Property is annexed to City To the extent that the law requires adate to be set forth
within this Agreement by which annexation of Annexation Property must be accomplished that
date shall be two 2 days prior to the termination ofthe Term of this Agreement

b Owner shall be responsible for the Citys processing costs regarding
actions taken by City pursuant to this Section 111

112 Memorandum of Assignment Operative

a Provided all of the requirements of this Section and this Agreement have
been met the Property to which this Agreement may be recorded in the future shall include all of
the property within the Citysthen existing Sphereof Influence Property against which

this Agreement isrecorded shall receive RGAs and Building Permits only as provided by

this Agreement andthebelowdescribed Memorandum

of Assignment b As to any Property this Agreement may only be recorded

against such Property atsuch time and date asallof the following

have occurred1 The Property isknown and its legal description
prepared

Subject Property 2 Owner has acquired a legal or equitable interest in
such

Subject Property 3Such Subject Property isincluded withinthe City s

Sphere of

Influence and 4 The City Council has determined that such Subject
Property has satisfied the requirements of subdivisions 12 and3above and has authorized
its designated agent to sign the City Authorization toRecord Development Agreement set
forth in Exhibit Dof this Agreement Owner shall recordthe City Authorizationto
Record Development Agreement with the Memorandumof Assignment substantially in the form set forth in
Exhibit Eto this Agreement against such Subject Property Therecorded Memorandum
of Assignment shall grant to the Subject Property all rights responsibilities benefits and burdens

of
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Agreement except as this Agreement relates to the Overall RGA Maximum and the Annual RGA

Eligibility As to the Overall RGA Maximum and the Annual RGA Eligibility the

Memorandum of Assignment shall designate the maximum amount ofRGAs otherwise available

under this Agreement that are being allocated to such Subject Property Such Subject Property
shall not be allowed to use or have any claim under this Agreement to the Overall RGA

Maximum or Annual RGA Eligibility in excess of such expressed maximum amounts in such

Memorandum ofAssignment Such Memorandum ofAssignment may be amended and then re

recorded to reflect any new allocation amount set forth in a new Memorandum of Assignment

Any such RGAs that are so allocated by such Memorandum of Assignment to such Subject

Property that are unused by such Subject Property shall be returned to City and City shall add

back such unused RGAs into the Overall RGA Maximum Such Memorandum of Assignment
shall likewise set forth the overall total and annual total of building permits that shall be reserved

by City for such Subject Property As set forth in Section 107hof this Agreement such

Subject Property shall not have a claim to any RGAs or building permits provided by this

Agreement including without limitation the Overall RGA Maximum or Annual RGA

Eligibility beyond that expressly set forth in the Memorandum of Assignment or amended

Memorandum of Assignment As relates to the Ellis Specific Plan Property the Memorandum

of Assignment recorded against said Property shall provide an overall amount of RGAs that is

identical to the number of residential lots set forth in the approved subdivision mapss for said

Ellis Specific Plan Property although the number ofRGAs available on an annual basis from the

Annual RGA Eligibility shall be determined by Owner in his sole and exclusive discretion except

as provided in Section107h ofthis Agreement

c As used in this Agreement the term Operative shall have that meaning
set forth in Government Code section 65865

1 With respect to the Immediate Property this Agreement shall

become Operative upon the occurrence of the recording ofthis Agreement against the Immediate

Property and the annexation of the Immediate Property to the City within the Term of this

Agreement

2 With respect to an Other Property this Agreement shall become

Operative upon the occurrence of the recording ofthis Agreement against the Other Property and

the annexation of the Other Property to the City within the Term of this Agreement

113 Adequate Water Supply

a Pursuant to the water supply assessment WSA by City relating to the

potential development this Agreement addresses including without limitation the water

assessment prepared in the EIR referenced in Recital paragraph F of this Agreement adequate
water supply capacity and treatment collectively Water Capacity is known and will be

available during the Term of this Agreement for the potential maximum development that may

occur pursuant to this Agreement Therefore City shall make such Water Capacity available to

Owner for such potential development during the Term of this Agreement Neither City nor

Owner shall take any actions including without limitation approval by City of any new

development after the Effective Date ofthis Agreement that would impair or impede that Water

Capacity nor otherwise make the Water Capacity unavailable during the Term of this Agreement



for the potential maximum development that may occur pursuant to this Agreement For

residential uses such Water Capacity shall be made available in accordance with Owners

building permit schedule for residential units as listed in this Development Agreement A water

supply verification shall take place at the subdivision map approval stage as required by such

law If for any reason despite the Citys best efforts such Water Capacity is not available from

surface water supplies for Owners use on such development when needed then the following
shall apply

1 City shall pursue interim measures to satisfy such Water Capacity
requirements including without limitation Citys use of groundwater

2 If for any reason despite Citys best efforts such interim measures

are either not available or are available but not in quantities necessary to fully satisfy such Water

Capacity requirements then Owner may at Owners sole and exclusive discretion upfront the

cost of design construction operation and maintenance of ground water well pump station

piping network and appurtenances to City collectively Additional Well to meet the Owners

water needs until such time as Cityprovided permanent Water Capacity isavailableOwner

s development will not be served from the Additional Well until construction of the

Additional Welliscompleted and accepted by the City Once theCity provided permanent
Water Capacity ismade availabletoOwnersProperty Owner s need for the Additional Well may

be eliminated In sucha circumstancewhere Owner s needfor the Additional Well islater

eliminated because City provided permanent Water Capacity is available City may use the

Additional Well for City purposes provided City reimburses Owner for the costs to Owner
ofthe design construction operation and maintenance of the Additional Well Additionally

Owner may use such Additional Well to provide irrigation water for the public
areas rightsof way parks special landscape features open space and anywhere else where

irrigation is

required tosustain plant species bOwner shall pay its pro rata share fair share
ofthe costsof providing such Water Capacity to any suchpotential development of the

Immediate Property and the Other Properties More specifically the costs related to the treatment
aspects of the Water Capacity providedto the development within a particular Plan Approval shall

be spread and prorated over the number ofbuilding permits likely tobe issued
for the development within such particular Plan Approval and such pro rated amount shall be
paid upon the issuance of each building permit for such development with such Plan Approval for

the full cost of water supply The costs related tothe transmission aspects of
the Water Capacity provided to the development within a particular Plan Approval shall be paid
bythose impact feesor other municipal financing mechanism mutually acceptable andagreeable to

the Parties that are established in an adopted finance plan such as a

Finance Implementation Plan FIP relatingto

suchdevelopment withinaparticular Plan Approval

1 14Wastewater Treatment

and Conveyance CapacityaWastewater Treatment Capacity1Upon the Effective Date

of this Agreement and in accordance with the building permit schedule allocated toOwner

bythisAgreementCityshallmakeavailable26



capacity from the existing City wastewater treatment plant sufficient to provide the Ellis Specific
Plan area development with adequate wastewater treatment capacity for five hundred 500
single family detached residential units Ellis Initial Capacity Owner

shall pay

the prevailing wastewater treatment plant impact fees at the time ofsuch building permit
issuance for Ellis Initial Capacity in accordance with the City fees imposed on development for

the existing PhaseIWastewater Treatment Plant Expansion City shall not be obligated to
advance funds for Additional Capacity orExpansion except to the extent that such funds have
already been collected by City for such Additional Capacityor

Expansion 2 Beyond the Ellis Initial Capacity referenced in subdivision a
of this Section1 14 upon each Plan Approval within the Overall RGA Maximum the
project contained within such Plan Approval shall receive that wastewater treatment capacity
and treatment and transmission capacity Additional Capacity neededto adequately service
said Plan Approval with said Additional Capacity coming from theCitysexisting capacity at

the existing wastewater treatment plantor Expansion of the existing wastewater treatment
plant For the purposes of this Agreement Expansion shall mean that expansion of the
existing treatment capacity of the existing wastewater treatment plant which Expansion will increase
thetreatment capacity of the plant from the existing approximately102million gallons per day
oftreatment capacity tothe approximately 16million gallons per dayoftreatment capacity

Such Expansion may be donein incremental phases Owner shall pay its fair share pro rata share
of the costs ofthe Expansion taking into account all users that will use the Expansion through

a formof municipal financing or other mechanism acceptable and agreeable to the Parties
City shall take such measures as needed to ensure that other public and private development
projects proposing toutilize the Expansion shall pay their fair share of the funding needed to
construct maintain and operate the ExpansionOwnersabove described funding obligations
shall be coordinated with the other public and private development projects to ensure that
such monies are collected from Owner and other public and private development projects
at approximately the same timeIfthe required funding from others other usersother development
projects etc isnot available for the phase of Expansion needed to provide the Additional
Capacity Owner needs when Owner needs it orif some funding from others is available but isnot
adequate to fund the phase of Expansion needed to provide said Additional Capacity Owner
needs when Owner needs it thenatOwner s soleand exclusive discretion Owner may pay the cost

of such phaseof Expansion needed to provide such Additional Capacity OwnerFunded Phase
in suchacase Owner shall be reimbursed for that portion of the Owner Funded Phase that

exceedsOwners Additional Capacity needs Exceptforresponsibilities provided for inapplicable
CIPsand orother developments topaytheir fair share City shall not be obligated toadvance funds
for Additional Capacity

Expansion b Conveyance

Capacity 1Owner shall be allowed to use then existing capacity in

then existing conveyance systems If either increasing the conveyance capacity in the
existing wastewater lines to provide adequate conveyance capacity to such areaof development within

a Plan Approval is needed orif constructing new wastewater lines to provide
adequate conveyance capacity to such areaof development withinaPlan Approval isneeded
collectively Conveyance Expansion then such development within such Plan Approval shall

be responsible for its fair share proportional of the costs of the Conveyance Expansion

The
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improvements to the existing conveyance system or construction of new wastewater linesie
the Conveyance Expansion will be completed by City in accordance with Citys approved
Wastewater Master Plan

2 City shall take such measures as needed to ensure that other public
or private development projects proposing to use the Conveyance Expansion shall pay their fair

share proportional ofthe costs ofsuch Conveyance Expansion If additional funding from such

other development projects is not available prior to Owners need for the Conveyance
Expansion Owner in its sole and exclusive discretion may request City to complete
construction of the Conveyance Expansion in multiple phases if requested by Owner The

construction of and payment by Owner for such owner conveyance improvements
accomplished in multiple phases shall be in accordance with Owners needs In such event no

other development will have right to this new or expanded conveyance capacity available after

completion of the particular construction phase Wastewater conveyance connection will be

available to Owner only after the required improvements are completed or accepted by City
Wastewater conveyance capacity shall be provided from the Corral Hollow sewer line and other

western sewer lines as set forth in the Wastewater Master Plan Corral Hollow Sewer Analysis for

the maximum development authorized by this Agreement Except for responsibilities provided
for in applicable CIPs andor other developments to pay their fair share City shall not be

obligated to advance funds for conveyance improvements

115 Schools

a Owner has entered into a Memorandum of Understanding with the Tracy
Unified School District

b Prior to the first residential building permit issuance Owner shall execute

a school facilities mitigation agreement with the Jefferson School District to mitigate the impact
ofthe Ellis Specific Plan on Jefferson School District facilities

116 Ellis Specific Plan Parks

a Owner shall provide and dedicate to City parks pursuant to the four 4
acres per thousand formula required by the Ellis Specific Plan and Applicable Law Park

Requirements No additional park dedications in lieu fees or other parkrelated
requirements shall by imposed by City on Owner or the Ellis Specific Plan property beyond the

Park

Requirements b The timing of the dedication to City of Ellis Specific Plan parks and

the construction ofEllis Specific Plan park improvements shall bedetermined by City at the time

of City approvalofsubdivisionmap s for the Ellis Specific Plan

property1 17Future Impact Fees Taxes and Assessments

Nexus a During the Term of this Agreement only those impact fees
taxes assessments and other charges that areestablished inan adopted FIP for the particular
Property shall apply tothe particular

Property28



b Except as provided in this Agreement including without limitation
Sections 101 this Agreement is not intended to change or affect either Parties rights or

obligations regarding the over sizingof improvements servicesand or facilities beyond

the impacts ofthe

Property ARTICLE

2ASSIGNMENT DEFAULT ANNUAL

REVIEW TERMINATION LEGAL

ACTIONS2 01Covenants Run With The

Land a This Agreement and all of its provisions agreements rights

powers standards terms covenants obligations benefits and burdens shall be binding upon and inure

to the Parties and their respective heirs successors by merger consolidation or
otherwise assigns devisees administrators representatives lessees and all other persons or

entities acquiring the Property whether by sale operation of law or
in any manner whatsoever and

shall inure to the benefit of the Parties and their respective heirs successors bymerger

consolidationorotherwise and assigns collectively

Assignee b Additionally this Agreement and all of its provisions agreements
rights powers standards terms covenants and obligations shall be binding upon the Parties and

their respective heirs successors by merger consolidation or otherwise and assigns
devisees administrators representatives lessees and all other persons or entities acquiring the

Other Properties or any lot parcel or any portion thereof or any interest therein whether by
sale operation of law or in any manner whatsoever and shall inure to the benefit of the Parties

and their respective heirs successors by merger consolidation or otherwise and assigns
also collectively

Assignee cUpon assignment in whole or in part and the express written
assumption by the Assignee of such assignment ofOwner s rights and interests under this
Agreement Owner shall bereleased from its obligations with respect to the Property

or any lot parcel

or portion thereof so assigned to the extent arising subsequent to the date ofsuch assignment

A default by any Assignee shall only affect that portion of the Property owned by such
Assignee and shall not cancel or diminish in any wayOwner s rights hereunder with respect to

the assigned portion ofthe Property not owned bysuch Assignee The Assignee shall be
responsible forthe reporting and annual review requirements relating tothe portion ofthe Property owned
by such Assignee and any amendment to this Agreement between City and Assignee shall
only affect the portionofthe Property owned bysuch

Assignee2 02

Defaults aAny failure by City or Owner to perform anymaterial termorprovision

ofthis Agreement which failure continues uncured fora periodof sixty 60 days following

written notice of such failure from the other Party unless such period isextended by written

mutual consent shall constitute adefault under this Agreement Any notice given pursuant to

the preceding sentence shall specify the nature of the alleged failure and where appropriate

themanner in which such alleged failure satisfactorily may be cured If the nature of the

alleged
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failure is such that it cannot reasonably be cured within such 60 day period then

thecommencement of thecure within such time period and the diligent prosecution to
completion of thecure thereafter shall bedeemed to beacure within such 60

day period b No failure or delay in giving notice of default shall constitute a

waiver of default provided however that the provision of notice and opportunity to

cureshall neverthelessbea prerequisite tothe enforcement or correction of

any default c During any cure period specified under thisSection 2 02 and

during any period prior to any delivery of notice of failure or default the Party charged shall

not be considered in default for purposes of this Agreement If there isa dispute

regarding the existence ofadefault the Parties shall otherwise continue to perform their

obligations hereunder tothemaximum extent practicable in light of the disputed matter and pending its

resolutionorformal terminationof the Agreement as

provided herein d City will continue to process in good faith

development applications during any cure period butneed not approve any such application if it relatesto

a development proposal on the Property with respect towhich there isanalleged

default hereunder e Inthe event either Party isin default under the termsof

this Agreement the non defaulting Party may elect in its sole and absolute discretion to pursue

anyof the following courses ofactioni waive such defaultiipursueadministrative

remedies andoriii pursue judicial remedies In no event shall City modify this Agreement as a

result ofadefault by Owner except in accordance with the provisionsof Section

1 10 abovefj Except as otherwise specifically stated in this

Agreement either Party may in addition to any other rightsor remedies institute legal action to cure

correct or remedy any default by the other Party to this
Agreement to

enforce any covenant or

agreement herein or to enjoin any threatened or attempted violation hereunder orto

seek specific performance Except for situations or eventsinvolving the City s gross negligence

or willful misconduct neither City noror its officers agents or employees shall be liable in damages for

anybreach or violation of this Agreement except for attorneys fees as providedinSection 3 05

aitbeing expressly understood and agreed that the only legal remedies available to Owner for

abreach or violation of this Agreement by City shall bea legal actionin
mandamus specific performance or other injunctive or declaratory reliefto enforce the provisions of this

Agreement Nothing in this section shall be deemed tolimit either Party s rights under the Tort

Claims Act For purposes of instituting a legal action under this Agreement any

City Council determination under this Agreement shall bedeemeda

finalagency action2

03 Annual ReviewaThe Enabling Resolution provides forannualreview of Owner

sgood faith compliance withthe terms of this Agreement Each year during the term of

this Agreement City shall initiate the annual review by written notice to Owner Upon receiptof

such written notice Owner shall comply with such requirementsofthe Enabling Resolution and shall
furnish toCitya report demonstrating good faith compliance by Owner with the terms

ofthisAgreement30



b Following any such annual review if Owner is determined to be in good
faith compliance with the terms of this Agreement City shall furnish Owner upon Owners

request acertification of compliance in recordable form

c Following any such annual review if Owner is determined to not be in

good faith compliance with the terms of this Agreement City shall furnish to Owner a notice of

noncompliance which shall be deemed a notice of default and shall commence the cure period
set forth in Section202above

d If City fails to either 1 hold the annual review meeting or 2 notify
Owner in writing following the date the review meeting is to be held of the Citys
determination as to compliance or noncompliance with the terms of the Agreement such failure

shall be deemed an approval by City of Owners current compliance with the terms of this

Agreement

e In addition to the annual review provided for in this Section 203 City
may investigate or evaluate from time to time during the course of any given year and regardless
of whether such investigation or evaluation takes place as part of the annual review any subject
matter that is properly the subject of an annual review

204 Force Maieure Delay Extension of Times ofPerformance

a In addition to specific provisions of this Agreement performance by either

Party hereunder shall not be deemed to be in default where delays or defaults are due to war

insurrection strikes walkouts riots floods earthquakes fires casualties acts of God

governmental entities other than City its departments agencies boards and commissions
enactment of conflicting State or Federal laws or regulations or litigation including without

limitation litigation contesting the validity or seeking the enforcement or clarification of this

Agreement whether instituted by Owner City or any other person or entity each a Force

Majeure Event

b Either Party claiming a delay as a result ofa Force Majeure Event shall

provide the other Party with written notice of such delay and an estimated length of delay Upon
the other Partys receipt of such notice an extension of time shall be granted in writing for the

period of the Force Majeure Event or longer as may be mutually agreed upon by the Parties
unless the other Party objects in writing within ten 10 days after receiving the notice In the

event ofsuch objection the Parties shall meet and confer within thirty 30 days after the date of

objection to arrive at a mutually acceptable solution to the disagreement regarding the delay If

no mutually acceptable solution is reached either Party may take action as permitted under this

Agreement

205 Legal Actions

a In the event of any Third Party Challenge the Parties shall agree to

mutually cooperate with each other in the defense of any such challenge

b City shall tender the complete defense of any such Third Party Challenge
to Owner Tender and upon acceptance of such Tender by Owner Owner shall control all
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aspects ofthe defense and shall indemnify and hold harmless City against any and all third
party fees and costs arising outofsuch Third Party

Challenge c If City wishes toassist Owner when Owner has accepted the Tender
City may do so if Owner consents tosuch assistance and if City pays its own attorney fees and

costs including related court

costs dShould Owner refuse to accept suchaTender City may defend such

Third Party Challenge and if City so defends Owner shall payCitys attorney fees and costs
including related court

costs eIfany partofthis Agreement including without limitation any part of

the exhibits and attachments thereto or any Owner Approval is held by acourt of

competent jurisdiction to be invalid City shall 1use its best efforts tosustainandor re enact that

partof thisAgreement andor Owner Approval and 2 take all steps possible
tocure

any inadequacies or deficiencies identified by the court ina manner consistent with the express and

implied intentof this Agreement and then adopting or re enacting such partofthis Agreement

and or Owner Approval as necessary or desirable to permit execution ofthis Agreement

and or Owner Approval Ifdespite such efforts such partofthis Agreement andor Owner

Approval cannotbecured and or re enacted or re adopted and such invalidity

or unenforceability would have a material adverse impact on the Owner by depriving Owner of

amaterial benefit of this Agreement such as the benefit ofthe Overall RGA Maximum
and or Annual RGA Eligibility then Owner may terminate this Agreement by providing written notice

thereof totheCity and upon such termination Owner shall no longer be subject to the

benefits and burdens ofthis Agreement including without limitation the Swim

Center Commitment Swim Center LandDedication Overall RGA Maximum

andor

AnnualRGA

EligibilityARTICLE 3

GENERAL PROVISIONS 301Definitions aTothe extent that any capitalized terms contained

in this Agreement or its Exhibits are not defined below then such terms shall have

the meaning otherwise ascribed to them inthisAgreement and its Exhibits

and or the Applicable LawbAs used inthis Agreement and its
Exhibits the following terms phrases and words shall have the meanings and be interpreted as

set forth in this Section 1 Additional Capacity shall have

that meaningsetforthin Section114

a 2of this Agreement 2 Additional Well shall have

that meaningsetforthinSection113

a 2 of this Agreement3 Agreement shall

mean this Development

AgreementbetweenCityandOwner32



4 Agreement Effective Date shall have the meaning set forth in

Section106a ofthis Agreement

5 Annexation Effective Date shall mean that date upon which all

of the following have occurred the annexation of the property contained within the Ellis

Specific Plan including the Swim Center has been approved by LAFCO and the Conducting
Authority the annexation approvals have taken effect under controlling law the applicable
statute of limitations has run on those LAFCO and Conducting Authority annexation approvals
without a lawsuit being filed within that statutory limitations period or if a lawsuit has been filed

within that statutory limitations period that the defendant and real party have prevailed in the

lawsuit or the Annexation is otherwise determined legal and effective

6 Annexation Property shall have the meaning set forth in

Section111a1 of this Agreement

7 Annual RGA Eligibility shall have the meaning set forth in

Section107dofthis Agreement

8 Applicable Law shall have that meaning set forth in

Section 103 of this Agreement

9 Approving Ordinance shall have the meaning set forth in

Recital paragraph N ofthis Agreement

b ofthis Agreement

10 Assignee shall have the meaning set forth in Section201a and

11 CEQA shall have that meaning set forth in Recital paragraph F

ofthis Agreement

12 Certificate of Occupancy shall mean acertificate issued or final

inspection approved by the City authorizing occupancy of a residential unit

13 City shall have that meaning set forth in the preamble of this

Agreement

14 City Authorization to Record Development Agreement shall

have the meaning set forth in Section112b4 and Exhibit D of this Agreement

15 City Response shall have the meaning set forth in

Section105b ofthis Agreement

16 City Swim Center Contribution shall have the meaning set

forth in Section101c ofthis Agreement

Agreement

17 Claims shall have the meaning set forth in Section304 of this
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18 Conceptual Design shall have the meaning set forth in Section

101d of this Agreement

19 Construction Codes shall have the meaning set forth in

Section103a5 ofthis Agreement

20 Conveyance Expansion shall have the meaning set forth in

Section114b1 ofthis Agreement

21 Development Agreement Statute shall have the meaning set

forth in the preamble ofthis Agreement

22 EIR shall have the meaning set forth in Recital paragraph F3
ofthis Agreement

23 Ellis Approvals shall have the meaning set forth in Recital

paragraph F4 ofthis Agreement

24 Ellis Initial Capacity shall have the meaning set forth in

Section114a1 ofthis Agreement

25 Ellis Specific Plan shall have the meaning set forth in Recital

paragraph D of this Agreement

26 Enabling Resolution shall have the meaning set forth in the

preamble ofthis Agreement

27 Existing City Laws shall have the meaning set forth in

Section103a3 ofthis Agreement

28 Expansion shall have the meaning set forth in Section114a2
of this Agreement

29 FIP shall have the meaning set forth in Section113b of this

Agreement

30 Force Majeure Event shall have the meaning set forth in

Section204aofthis Agreement

31 General Plan shall have the meaning set forth in Recital

paragraph D of this Agreement

32 General Plan EIR shall have the meaning set forth in Recital

paragraph F1 ofthis Agreement

33 GMO shall have the meaning set forth in Recital paragraph I of

this Agreement
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34 GMO Maximums shall have the meaning set forth in Recital

paragraph I and Section107c ofthis Agreement

35 Good Faith and Fair and Expeditious Dealing shall have the

meaning set forth in Section102c of this Agreement

36 Immediate Property shall have the meaning set forth in Recital

paragraph J of this Agreement

37 January Cycle shall have the meaning set forth in

Section107e1Aof this Agreement

38 July Cycle shall have the meaning set forth in

Section107e1Bof this Agreement

this Agreement

39 LAFCO shall have the meaning set forth in Section111a2 of

40 Legal Effect shall mean that the ordinance resolution permit
license or other grant of approval collectively permit in question has been adopted by City
and that all applicable administrative appeal periods and statutes of limitations have run and that

the permit has not been overturned or otherwise rendered without legal andor equitable force

and effect by a court of competent jurisdiction or other tribunal with final and binding decision

authority

41 Mandated New City Laws shall have the meaning set forth in

Section105e ofthis Agreement

42 Meet and Confer Period shall have the meaning set forth in

Section105b ofthis Agreement

43 Memorandum of Assignment shall have the meaning set forth

in Section112b4 and Exhibit E of this Agreement

44 New City Laws shall have the meaning set forth in

Section105a of this Agreement

45 New Development Swim Center Contribution shall have the

meaning set forth in Section101c ofthis Agreement

46 Notice of New Laws shall have the meaning set forth in

Section105b ofthis Agreement

47 Objection to New City Laws shall have the meaning set forth

in Section105b of this Agreement

48 Operative shall have the meaning set forth in Section112c of

this Agreement
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49 Other Property or Other Properties shall have the meaning
set forth in Recital paragraph J of this Agreement

50 Overall RGA Maximum shall have the meaning set forth in

Section107d of this Agreement

51 Owner shall have that meaning set forth in the preamble of this

Agreement

52 Owner Approvals shall have the meaning set forth in

Section103a2 of this Agreement and includes without limitation the Plan Approvals and the

Ellis Approvals

53 Owner Swim Center Contribution shall have the meaning set

forth in Section101aand Exhibit B ofthis Agreement

54 Owner Funded Phase shall have that meaning set forth in

Section114a2 ofthis Agreement

55 Park Requirements shall have the meaning set forth in

Section116a ofthis Agreement

56 Party and Parties shall have the meaning set forth in the

preamble of this Agreement

57 Plan Approval is one type ofOwner Approval and shall have

the meaning set forth in Section107b ofthis Agreement

58 Plan for the Provision of Services shall have that meaning set

forth in Section111a2 ofthis Agreement

59 Planning Commission shall have the meaning set forth in

Recital paragraph C of this Agreement

60 Police Powers shall have the meaning set forth in the preamble
of this Agreement

61 Processing Fees shall mean fees charged by the City which

represent the costs to City for City staff including consultants time and resources spent

reviewing and processing applications for Owner Approvals as governed by Government Code

section 66014

62 Property shall have the meaning set forth in Recital paragraph J

ofthis Agreement

63 Reserved Building Permits shall have the meaning set forth in

Section108c1 ofthis Agreement
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64 Residential Growth Allotments or RGAs shall have the

meaning set forth in the GMO in effect on July 1St 2008

65 Resolution of Application shall have the meaning set forth in

Section l l la2 ofthis Agreement

66 RGA Applications shall have the meaning set forth in

Section107eofthis Agreement

67 Serpa Swim Center shall have the meaning set forth in

Section101e ofthis Agreement

68 South Schulte EIR shall have the meaning set forth in Recital

paragraph F2of this Agreement

69 South Schulte EIR Settlement shall have the meaning set forth

in Recital paragraph F2ofthis Agreement

70 South Schulte Specific Plan shall have the meaning set forth in

Recital paragraph D ofthis Agreement

71 Subdivision Document shall have the meaning set forth in

Section106d ofthis Agreement

72 Subject Property shall have the meaning set forth in Section

112b1 and Exhibit E ofthis Agreement

73 Subject Property Annual Building Permit Total shall have

the meaning set forth in Exhibit E ofthis Agreement

74 Subject Property Annual RGA Eligibility Total shall have

the meaning set forth in Exhibit E of this Agreement

75 Subject Property Building Permit Total shall have the

meaning set forth in Exhibit E ofthis Agreement

76 Subject Property RGA Total shall have the meaning set forth

in Exhibit E ofthis Agreement

77 Swim Center shall have the meaning set forth in Section 101 of

this Agreement

78 Swim Center Advance Costs shall have the meaning set forth

in Exhibit B of this Agreement

79 Swim Center Commitment shall have the meaning set forth in

Recital paragraph C ofthis Agreement
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80 Swim Center Land Dedication shall have the meaning set forth

in Section101b ofthis Agreement

81 Swim Center Funds shall have the meaning set forth in Section

101c ofthis Agreement

82 Swim Center Funds Account shall have the meaning set forth

in Exhibit B ofthis Agreement

83 Swim Center Payment Protocol shall have the meaning set

forth in Section101a ofthis Agreement

84 Tender shall have the meaning set forth in Section205b of

this Agreement

85 Term shall have the meaning set forth in Section106a ofthis

Agreement

86 Third Party Challenge shall have the meaning set forth in

Section106b ofthis Agreement

87 Two Year Period shall have the meaning set forth in

Section101b1ofthis

Agreement 88Un Allocated RGAs shall have the meaning set forth

inSection1 07hof

this Agreement 89Un Issued Building Permits shall have the meaning

set forthinSection1 08c3

of this Agreement 90 Urban Reserves shall have the meaning set

forth in Recital paragraphD

of this Agreement 91 Vesting Map shall have the meaning set forthinSection
106e

of this Agreement 92 Water Capacity shall have the meaning

set forthinSection 113a

of this Agreement 93 WSA shall have the meaning set forthinSection 113

a

ofthis Agreement 302Requirementsof

Development Agreement StatuteaThe permitteduses density andor intensity of use

maximum height and size of buildings and other structures provisions forreservation or dedication of

land and other terms and conditions applicable to any development and construction on the

Property shall bethose set forth in the General Plan and all other provisions of

theApplicableLaw38



b During the Term of this Agreement and pursuant to Government Code

section 65866 the rules regulations official policies and all other controlling criteria shall be the

Applicable Law which Applicable Law may expand pursuant to this Agreement to include New

City Laws Owner Approvals and other subsequent actions that this Agreement includes in the

Applicable Law

c As stated above this Agreement complies with laws regarding
Development Agreement Statute including without limitation section 658652 which requires
this Agreement to specify the duration Term of the Agreement the permitted uses of the

Property the density or intensity ofuse the maximum height and size ofproposed buildings and

provisions for reservation or dedication of land for public purposes The duration of this

Agreement is set forth in Section 106 of this Agreement and this Agreement sets forth

provisions for the permitted uses the density and intensity ofuse the maximum height and size

of proposed buildings and the dedication of land for public purposes in the Applicable Law

provisions of this Agreement For example the Ellis Specific Plan is part of the Applicable Law

for the Ellis Specific Plan site and the Ellis Specific Plan sets forth the permitted uses the

density and intensity of use the maximum height and size of proposed buildings and the

dedication of land for public purposes for that Ellis Specific Plan area Likewise as to Other

Properties that this Agreement may apply to in the future upon the recordation of this

Agreement against such Property the Applicable Law will apply which Applicable Law uses

the General Plan and City Laws applicable to such Property all ofwhich set forth the permitted
uses the density and intensity ofuse the maximum height and size of proposed buildings and

the dedication of land for public purposes Further such General Plan and City Laws require the

processing and approval of Owner Approvals before any development can take place which

Owner Approvals will likewise set forth the permitted uses the density and intensity ofuse the

maximum height and size ofproposed buildings and the dedication of land for public purposes

Finally under this Agreements own terms and conditions Owner is not eligible to make

application for nor receive an RGA needed before any residential development can take place
unless and until a Plan Approval defined in Section107b ofthis Agreement has first been

processed and approved by City pursuant to this Agreement and this Agreement is thereafter

recorded against such property Under this Agreement such Plan Approval must set forth the

permitted uses the density and intensity of use the maximum height and size of proposed
buildings and the dedication of land for public purposes Like the Ellis Approvals that Plan

Approval will become part of the Applicable Law provisions ofthis Agreement In other words
at no time upon the recordation ofthis Agreement against aProperty which recordation cannot

take place until the requirements of this Agreement and controlling law have been satisfied

regarding the recordation of this Agreement against such Property will there not be applicable
know and understood the permitted uses the density and intensity ofuse the maximum height
and size of proposed buildings and the dedication of land for public purposes relative to such

Property

303 Development Timing

The Parties acknowledge that the timing sequencing and phasing of any later
approved development is solelythe responsibility of Owner In particular the Parties desire toavoid

the result of the California SupremeCourt s holding in Pardee Construction Co v City
of Camarillo 37Ca1 3d 465 1984 where the failure of the parties therein to consider

and 3
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expressly provide for the timing of the development resulted in alater adopted

initiative restricting the timingof development to prevail over such parties

agreement3 04Hold Harmlessand

Indemnification Owner shall indemnify defend and hold harmless City including its elected

officials officers agents and employees from and against any and all claims demands
damages liabilities costs and expenses including court costs andattorneysfeescollectively
Claims resulting from or arising out ofthe development contemplated by this Agreement by Owner

orOwnersagents representatives contractors subcontractors oremployees other thana
liability or claim based uponCitysgross negligence or willful misconduct Theindemnity obligations

of this Agreement shall not extend to Claims arising from activities associated with

the maintenance orrepair by the City or any other public agencyof improvements that have

been accepted for dedication by the City or such other public agency From time totime the City

and Owner may enter into subdivision improvement agreements as authorized by the

Subdivision Map Act and those subdivision improvement agreements may have language that is

different from the language contained in this Agreement In the event of any conflict between

the provisions of this section and the indemnification provisions in such subdivision
improvement agreements the indemnification provisions inthis Agreement shall

prevail3 05

Miscellaneous a Applicable Law and Attorne s Fees This Agreement shall be

construed and enforced in accordance with the laws of the Stateof California Owner acknowledges

and agrees that City has approved and entered into this Agreement in the sole exercise of

its legislative discretion and the standard ofreview of the validity and meaning of this
Agreement shall be that accorded legislative acts of the City Should any legal action be brought by a
Party for breach of this Agreement or toenforce any provision herein the prevailing Party of

such action shall beentitled toreasonable attorneys fees court costs and such other costs as may

befixed by the

court bDevelopment IsaPrivate Undertaking The development contemplated
by this Agreement isa separately undertaken private development Nopartnership joint venture

or other association of any kind between the Owner on the one hand and City on the other

is formed by this Agreement The only relationship between City and Owner is that of

agovernmental entity regulating the development of private property and the owners of

such private

property c Construction As used in this Agreement and as thecontext may
require the singular includes the plural and vice versa and the masculine gender includes the

feminine and neuter and vice

versa d

Notices 1 All notices demands or other communications which

this Agreement contemplates or authorizes shall be in writing and shall be personally delivered

or mailed totherespective Party as

follows40



If to the Citv

City Manager

City ofTracy
333 Civic Center Plaza

Tracy CA 95376

Telephone 209 831

6000 Facsimile 209

831 6120 Withaco

yto

City Attorney City
of Tracy 333 Civic

Center Plaza Tracy

CA 95376 Telephone

209 831 6130

Facsimile 209 831

6137If
toOwner

LesSerpa Chris

Long Surland Communities

LLC 1024 Central

Avenue Tracy CA

95376 Telephone 209

832 7000 Facsimile 209

833 9700 With

acopy toMichael Patrick Durkee Allen

Matkins Leck Gamble Mallory Natsis

LLP 200 Pringle Avenue

Suite 300 Walnut

Creek CA 94596

Telephone 925943 5551 Facsimile 925 943 55532Either Party may

change the address stated herein by giving notice inwriting to the other Party and thereafter notices

shall be addressed and transmitted to the new address Any notice given to Owner as required by

this Agreement shall also be given toall other signatory Parties hereto and any lender
which requests that such notice be provided Any signatory Party or lender requesting receipt ofsuch

notice shall furnish in writing

its address to the Parties to this Agreement e Recordation No later

than ten 10days after the Agreement Effective Date the Clerk oftheCity shall recordacopy of

thisAgreement in the Official Records of the Recorder s Office of San Joaquin County

Ownershallberesponsibleforanyrecordationfees41



f Jurisdiction and Venue The interpretation validity and enforcement of

the Agreement shall be governed by and construed under the laws of the State of California

Any suit claim or legal proceeding of any kind related to this Agreement shall be filed and

heard in acourt ofcompetent jurisdiction in the County of San Joaquin

g Waivers Waiver of a breach or default under this Agreement shall not

constitute a continuing waiver or a waiver of a subsequent breach of the same or any other

provision of this Agreement

h ExecutionEntire Agreement This Agreement may be executed in

duplicate originals each of which is deemed to be an original This Agreement also may be

executed in several counterparts each of which shall be deemed an original and all such

counterparts shall together constitute one and the same instrument This Agreement including
these pages and all the exhibits inclusive and all documents incorporated by reference herein
constitute the entire understanding and agreement ofthe Parties

i Si natures The individuals executing this Agreement represent and

warrant that they have the right power legal capacity and authority to enter into and to execute

this Agreement on behalf of the respective legal entities of Owner and City This Agreement
shall inure to the benefit of and be binding upon the Parties hereto and their respective successors

and assigns

j Exhibits The following exhibits are attached to this Agreement and are

hereby incorporated herein by this reference for all purposes as if set forth herein in full

Exhibit A Immediate Property Legal Description

Exhibit B Swim Center Payment Protocol

Exhibit C RGA Transmittal and Application Forms

Exhibit D City Authorization to RecordDevelopment Agreement

ExhibitE Memorandum ofAssignment

IN WITNESS WHEREOF the Parties do hereby agree to the full performance of the

terms set forth herein

City
CITY OF TRACY amunicipal

corporation

By Brent Ives

Title Mayor

Date 5

Owner

SURLAND COMMUNITIES LLC a California

limited liabilitvQomnanv

By 4Les Serpa
Title Managing Member

Date y7t
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CALIFORNIA ALL PURPOSE

ACKNOWLEDGMENT Stateof

California County ofSa rzT a q u

rOnoZ O
I

Date before meGt 0 K bra ho Far P
jCHere Insert Name a d Title of

theOfficer personallyappeared Ln fjB
VS Namesof

SignersCo nMrqa
1

N
lc

111 who proved to me onthe basisofsatisfactory

evidence tobe the personswhose namesisle subscribed

to the within instrument and acknowledged to

methat hetexecuted the sameinhisJ

frauthorized capacity and thatbyhisher their signature

onthe instrumentthe person b9 or the entity upon

behalf ofwhich the person acted executed

the instrumentIcertify under PENALTY OF PERJURY under

the laws ofthe State of California that the foregoing

paragraph is true

and correct WITNESS my hand and

official seal Place Notary
SealAbove Signature

4Signature of Notary

Public

OPTIONAL Though theinformation below isnotrequired by law itmay prove valuable to persons relying on the

document andcould prevent fraudulent removal andreattachment of this form toanother

document Description ofAttached

Document Title or Type of

Document Document

DateSignersOther Than Named

AboveCapacity ies Claimed bySigner

sSigner s

Name

Individual Corporate OfficerTitle

s Partner Limited General

Attorney in Fact

Trustee

Guardian or Conservator

Other

Signer Is Representing

Top of thumb here

Number of Pages

Signers Name

Individual

Corporate Officer Titles
Partner Limited General Attorney

in Fact Trustee

Guardian

or Conservator Other

Signer

Is Representing Top

of thumb here 2007

National Notary Association 9350 De Soto AvePOBox2402 Chatsworth CA91313 2402wwwNationalNotaryorg Item 5907 Reorder CallToll

Free18008766827



ACKNOWLEDGMENT

State of California

County of San Joaquin

On January 28 2009 before me
Kirstie L McKenzie Notary Public

insert name and title of the officer

personally appeared
Les J Serpa

who proved to me on the basis of satisfactory evidence to be the personwhosenameslis
subscribed to the within instrument and acknowledged to me thatheSbethen executed the same in

hisRrtheir authorized capacityies and that byhishertfieirsignature on the instrument the

personsor the entity upon behalf of which the persons acted executed the instrument

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct

WITNESS my hand and official seal MCKEN

COIIMNNbR i 1761001

NOb1YhlfMc CaNfOrna sta

JooquN County MpOomn

EMPiDtlSignature

Seal



At st

By Sandra Edwards

Title City Clerk

Date c

Approved As To F

By Debra E Corbett

Title City Atto ne

Date Q
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ExhibitA

Immediate Property Legal Description

Exhibit A
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The land situated in the unincorporated area of the County of San Joaquin State of

California and described as follows

DESCRIPTION

All that certain real property situate in Section 6 Township 3 South Range 5 East Mount
Diablo Base and Meridian County of San Joaquin State of California and described as follows

Parcel 1 as said parcel is shown on that certain map entitled PA 0800181 PARCEL
MAP filed January 27 2009 in Book 25ofParcel Maps at Page 33 in the Office of the Recorder
ofSan Joaquin

County Exhibit
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Exhibit B

Swim Center Payment Protocol

Exhibit B

1
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SWIM CENTER PAYMENT PROTOCOL

EXB 1The purposeof this Exhibit B isto memorialize the terms conditions

and parameters by which City and Owner shall implement the design andconstruction of the

Swim Center as well as to set fortha protocol for the funding of the design and construction costs
of the Swim Center This Exhibit B shall not beconstrued asa preliminary or final approval of
the Swim Center or any other land use decisionand or other discretionary process or approval

not yet given by

CityEX B2The Swim Center isa public project that will be owned and
operated by City Asa result City shall enter into contracts with all consultants and

construction contractors necessary forthedesign construction operation and maintenance ofthe

SwimCenter EX B 3 During the design and construction phases

Owner representatives may participate indesign decisions design modifications and other

design related decisions Owner representatives shall be invited byCity to attend construction
progress meetings with City representatives consultants and the general contractor toallow

forsuch Owner participationEXB4 Section 220 140 of the Tracy Municipal

Code requires thata formal Request for Proposal RFP procedure be followedfor consulting

services costing 50 000 or more This procedure is not required however if the
City Council determines that compliance with this procedure would not bein the best interest of City

Because RJM Design Group Inc RJM and Gates Associates Gates have been responsible
for preliminary design to date and are highly qualified tocontinue to provide design services for
the Swim Center the City Council may determine thatitis in the best interest of City not to
follow the RFP procedure for the design

servicesfor the Swim Center EXB5 Urban Design Associates UDA

the consultant that prepared the Ellis Specific Plan drafted the Schematic Design and
Design Development concepts for the Swim Center If desired by City City may hire UDA to assist
in the further refinementof the Schematic Design and Design Development for the Swim Center
with the costs for any such assistance of UDAtobepaid by

Cityfrom the Swim Center Funds EXB6 Within thirty 30
days following the Annexation Effective Date Owner shall deposit the Owner Swim Center Contribution and

City shall deposit the City Swim Center Contribution into asegregated

and interest bearing City account Swim Center Funds Account City should

likewise deposit any New Development Swim Center Contribution funds it collects from new development into
said Swim Center Funds Account ona quarterly basis Any and all interest earned relative tothe
funds in the Swim Center Funds Account shall bekept with added toand become part of
the Swim Center Funds Account Within thirty 30 daysofthe Owner deposit into such Swim
Center Funds AccountCity shall remittoOwner monies totaling 324 000 Swim Center
Advance Costs The rationale for

theSwim

CenterAdvanceCostsisasfollowsExhibitB2



a Concept Master Plan Development

b

c

1 RJM Desi n Grou 173000

2 Urban Design Associates 40000

3 BKF Engineerin 3000

4 Gates and Associates 20000

Feasibilit and Demogra hic Stud and Analysis

1 RJM Desi n Grou 32000

Bud et Review and Anal sis

1 RJM Desi n Grou 56000

EXB 7Monies withdrawn from the Swim Center Funds Account shall be for
the sole purpose of funding the design construction operationandor maintenance costs of
the Swim Center City shall make withdrawals from the Swim Center Fund Account in the

amounts and atthe times itdeems necessary in order topay those costs authorized by thisEx

B7 EXB8 Notwithstanding the foregoing in the event that

an Annexation Effective Date never occurs due to the failure to successfully annex the Ellis
Specific Plan Property Owner shall bear the sole responsibility for the applicable Swim Center costs
incurred by Owner except that in the event any such work funded byOwner is subsequently used by
City then City shall pay toOwner the actual costofsuch work within thirty30days of

demand by

OwnerExhibitB3



Exhibit C

RGA Transmittal and Application Forms

Exhibit C
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RGA Transmittal Form

SURLAND DEVELOPMENT AGREEMENT

RESIDENTIAL GROWTH ALLOTMENT APPLICATION

This is a Residential Growth Allotment RGA application as provided for in the

Development Agreement between THE CITY OF TRACY and SURLAND

COMMUNITIES LLC dated Agreement

Submitted by
Date

Received by
Date

Exhibit C
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APPLICATION FOR RESIDENTIAL GROWTH ALLOTMENTS

Purpose Of Application

RGAs Exception For Affordable Housing Units

ApplicantsInformation

Name Telephone No

Company Fax No

Mailing Address

CityStateZipCode

Property OwnersInformation

Name Telephone No

Company

Mailing Address

CityStateZipCode

if necessary please attach a sheet listing additional property owner information

Project Information

Recorded Subdivision Name

Tract No Total No of Lots Total Acreage

Specify Planning Area ex Ellis etc

Project Ownership Area for which RGAsare applied

Project Area name if different from above

Project Area ownership

Project Area acreage Total number of Project Area lots

Assessors Parcel Nos

Exhibit C
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Project Ownership Area for which RGAs are applied continued

Total number of RGAs previously awarded to Project Area

Total number of building permits issued

Total number of unused RGAs RGAspreviously awarded less the total number of RGAs used

for building permit issuance

Total number of RGAs requested in this application

Identify the relevant plan approvals that have been obtained for the Project

Area

ApplicantsSignature

I the undersigned have complied with all the requirements of the Agreement relevant to this

application

ApplicantsSignature Date
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Exhibit D

City Authorization to Record Development Agreement
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City Authorization to Record Development Agreement

EXD 1 Pursuant toSection1 12oftheDevelopment Agreement by and

between the CITY OF TRACYamunicipal corporation City and SURLAND
COMMUNITIES LLCaCalifornia limited liability company Owner dated 2009 this

Agreement mayberecorded againstaSubject property when all ofthe following has

occurred aTheSubject Property isknown and its legal description

prepared bOwner has acquired a legalorequitable interest in the Subject

Property c TheSubject Property isincluded within theCitys Sphereof Influence

and d The City Council has determined that the Subject Property has satisfied

the requirements ofsubdivisions a b and c above and hasauthorized its designated agent

to sign theCityAuthorization toRecord Development

AgreementEX D 2 On 2 the City Council determined that
such Subject Property has satisfied the requirements of subdivisions ab and c above The

City Council hereby authorizes the City Manager to sign this City Authorization to
Record Development Agreement and haveit recorded against such

Subject Property

ExhibitD2
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NO FEE DOCUMENT per Government Code 6103

RECORDING REQUESTED BY AND

WHEN RECORDED MAIL TO

City Clerk

City of Tracy
333 Civic Center Plaza

Tracy CA 95376

Memorandum OfAssignment

This Memorandum of Assignment relates to that Development Agreement by and

between the City of Tracy and Surland Communities LLC dated January 2009 Agreement
the form of this Memorandum of Assignment was Exhibit E to the Agreement and the

recording and use of the Agreement on that certain real property Subject Property This

Memorandum of Assignment is entered into by SURLAND COMMUNITIES LLC a California

limited liability company Owner and owner of Subject Property
Assignee

1 The Subject Property is more particularly described in Exhibit 1 attached hereto
and incorporated herein by this reference as if set forth in full

2 The Subject Property is hereby burdened and benefitted by and otherwise bound
and subject to each and every term and condition of the Agreement including the following
additional detailsrequirements

a The Subject Property shall have a right to an overall total of only
RGAs Subject Property RGA Total The Subject Property shall not have any right to any
RGAs given under the Agreement beyond the Subject Property RGA Total

b The Subject Property shall have aright to only RGAs from the Annual

RGA Eligibility Subject Property Annual RGA Eligibility Total The Subject Property
shall not have any right to any RGAs from the Annual RGA Eligibility given under the

Agreement beyond the Subject Property Annual RGA Eligibility Total

c The Subject Property is subject to the following additional RGA terms and

conditions list

d The Subject Property shall have a right to a total of only Building
Permits Subject Property Building Permit Total The Subject Property shall not have

any

right to any Building Permits beyond the Subject Property Building Permit Total

e Additionally the Subject Property shall have a right to only Building
Permits per year from the Building Permits otherwise available under the Agreement Subject
Property Annual Building Permit Total The Subject Property shall not have any right to

any Building Permits beyond the Subject Property Annual Building Permit Total

Exhibit E
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f The Subject Property is subject to the following additional Building
Permit terms and conditions list

Executed this day of at

California

SURLAND COMMUNITIES LLC a

California limited liability company

By

Its

SUBJECT PROPERTY OWNER

By

Its

Exhibit E
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March 6, 2012 
 

AGENDA ITEM 5 
 

REQUEST 
 

AUTHORIZE A PROFESSIONAL SERVICES AGREEMENT WITH SPILLMAN 
TECHNOLOGIES, INC. OF SALT LAKE CITY, UTAH FOR AN AMOUNT (INCLUDING 
ALL OPTIONS) NOT TO EXCEED $2,736,898 TO PROVIDE THE POLICE 
DEPARTMENT (TPD) WITH A FULLY INTEGRATED COMPUTER AIDED DISPATCH 
(CAD)/RECORDS MANAGEMENT (RMS)  SYSTEM, AND AUTHORIZE THE MAYOR 
TO EXECUTE THE AGREEMENT 

 
EXECUTIVE SUMMARY 
 

The mainstay of the Tracy Police Department’s (TPD) information and communication 
ability are the Computer Aided Dispatch and Records Management systems 
(CAD/RMS).  These two systems work simultaneously and in conjunction with one 
another to allow information to be collected and disseminated to officers in the field, for 
investigative purposes, crime analysis, records keeping, as well as other functions vital 
to the Police Department.  The current CAD/RMS system is operated by the West 
Covina Service Group (WCSG) and housed off site.  Several issues exist with this 
format, including the ability to perform specific tasks because the West Covina Service 
Group will not allow “third party” vendors into its system.  The City would have to 
purchase servers, at the City’s expense, to allow specific critical information to be 
“pushed” into their system for certain specific functions.  This is not only very costly to 
the City, but also subject to WCSG specifications.  WCSG has several client agencies 
and must create a generic system that meets only minimum requirements and does not 
allow tailoring of a system to TPD’s specific needs.  Staff sent a Request for Proposals 
to vendors to provide a fully integrated CAD/RMS system and after extensive review, 
recommends the firm of Spillman Technologies, Inc. for this project.  

  
DISCUSSION 
 

On October 4, 2010, the City invited Requests for Proposals from various Computer 
Aided Dispatch and Records Management systems (CAD/RMS) vendors.  The City 
received five responses which included: Vision Air Inc., Tiburon, Inc., Tri Tech Software 
Systems, Intergraph Corporation and Spillman Technologies, Inc.  A project team 
extensively evaluated all proposals.  The project team included members of the Police 
Department and other City staff.  A scoring system based on numerous factors including, 
but not limited to, risk, software functionality, project management, supportability and 
price were used to determine which vendor was best suited for the Tracy Police 
Department’s needs.  Staff found Spillman Technologies, Inc. (Spillman) to be the 
preferred vendor based on those factors.    
 
The project team spent many hours reviewing and evaluating Spillman’s proposal and 
base product.  This review and evaluation consisted of site visits, contacting current 
Spillman users, and viewing “live” demonstrations of the Spillman system.  Spillman is a 
solid, proven company with over thirty years of experience nationwide in CAD/RMS 
installations.  Spillman currently serves several hundred clients throughout California 
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and the United States.  Spillman has a time tested industry respected product with little 
or no “down time”. 

 
The project team, through negotiations, was able to obtain a total of $377,000 in overall 
price reductions off the price of the base System (excluding options). These discounts 
included, but are not limited to: the overall System, interfaces, hardware/software, 
maintenance, project management and support.  We also shielded the City against costs 
related to future updates and negotiated a license fee waiver for any replacement 
products (a future cost savings far exceeding $1,000,000).  Spillman is acting as the 
prime contractor for this project and will provide all hardware and software for the 
System.  As prime contractor, Spillman will be responsible for numerous warranties, 
ownership of source code, and performance guarantees essential for public safety. 
 
The project includes several options included in the overall pricing.  These options 
include, but are not limited to: interfaces, data conversion, supplemental training, 
additional inventory management, fleet maintenance, equipment maintenance, 
personnel management, and failover hardware.  These options can be individually 
exercised at the sole and exclusive discretion of the City.  If an option is not exercised, 
the monies will be credited back to the CIP.    
 
The CIP funds allocated towards this project are $3,301,582. To date a total of 
493,055.24 is encumbered toward the overall budget.  Those funds have been 
encumbered for the following capital or professional services: consulting services 
($370,500), furniture ($7,056), and software/hardware ($13,356), of which $12,731will be 
reimbursed back to the City via state 911 grant funds.  The funds remaining in the 
project total of $2,821,257.76 will be used toward the Professional Services Agreement 
with Spillman. 

 
FISCAL IMPACT 
 

The CAD/RMS project (CIP 71063) has been approved as part of the FY08-09 CIP 
budget.   The total price not to exceed for this project is 2,736,898 which is within the 
budget of the CIP.    

 
RECOMMENDATION 
 

That City Council, by resolution, authorize a Professional Services Agreement with 
Spillman Technologies, Inc. for an amount not to exceed $2,736,898 to purchase a 
multiagency, multijurisdictional CAD/RMS system and authorize the Mayor to execute 
the Agreement. 

 
Prepared by:   Steve Beukelman, Sergeant  
 
Reviewed by: Gary Hampton, Chief of Police  
 
Approved by: Leon Churchill, Jr., City Manager 

 



RESOLUTION ________ 
 

APPROVING THE PROFESSIONAL SERVICES AGREEMENT WITH  
SPILLMAN TECHNOLOGIES INC. TO PROVIDE COMPUTER AIDED DISPATCH  

AND RECORDS MANAGEMENT SYSTEMS  
AND AUTHORIZING THE MAYOR TO EXECUTE THE AGREEMENT 

 
WHEREAS, On October 4, 2010, the City invited Requests for Proposals from various 

Computer Aided Dispatch and Records Management systems (CAD/RMS) vendors, and 
 
WHEREAS, A project team consisting of members of the Police Department and other 

City staff extensively evaluated all proposals based on numerous factors including, but not 
limited to, risk, software functionality, project management, supportability and price to determine 
which vendor was best suited for the Tracy Police Department’s needs, and 

 
WHEREAS, After the extensive review, City staff recommended a Professional Services 

Agreement be approved with Spillman Technologies, Inc. (Spillman), and 
 

WHEREAS, The CAD/RMS replacement project (CIP 71063) has been approved as part 
of the FY09-10 CIP budget, and 
 

WHEREAS, The proposed services are not to exceed $2,736,898, and 
 
WHEREAS, The City Council finds it is in the best interest of the City to have Spillman 

procure hardware and other goods related to the CAD/RMS project based on the following: 
Spillman’s performance guarantees require the System is required to give sub-second response 
for CAD and less than five seconds for Records checks and Spillman needs to control the 
hardware involved in the process to provide such guarantees; Spillman will be the prime 
contractor and be responsible for all software and hardware so, if a problem happens, staff can 
deal with Spillman rather than numerous other vendors to promptly solve the problem; and this 
method means that the City will purchase a “system” which is defined in the contract as all 
hardware and software holding Spillman accountable for all elements and not allowing Spillman 
to blame another vendor for problems. 

 
NOW, THEREFORE, BE IT RESOLVED, That the City Council does hereby approve a 

Professional Services Agreement with Spillman Technologies, Inc. to provide a CAD/RMS 
system and to procure hardware and goods related to the system and authorizes the Mayor to 
execute the Agreement. 
 

* * * * * * * * * * * * * * * * * * * * * * * * 
 

           The foregoing Resolution ________ was passed and adopted by the Tracy City Council on  

the 6th day of March, 2012, by the following vote: 
 
 

AYES: COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
ABSTAIN: COUNCIL MEMBERS: 

               ____________________________ 
               Mayor 

ATTEST: 
_____________________ 
City Clerk 









































































































































































































































































































































































































































































March 6, 2012 
 

AGENDA ITEM 6 
 

REQUEST 
 
AUTHORIZATION TO ENTER INTO NEGOTIATIONS WITH MARY ANN BRIGHAM 
FOR POTENTIAL LEASE OF A CITY-OWNED BUILDING AT 729/741 CENTRAL 
AVENUE FOR A BREWPUB/RESTAURANT     
 

EXECUTIVE SUMMARY 
 

This is a request to authorize City staff to enter into negotiations with Mary Ann Brigham 
for the potential location of a brewpub/restaurant at the former West Side Market 
property.  Mary Ann Brigham currently operates Ruth McGowan’s brewpub in 
Cloverdale.               
 

BACKGROUND 
 
 In August 2011, the City purchased the property at 729/741 Central Avenue for the 

purpose of revitalizing Downtown.  The property consists of an approximately 11,017 
square foot building on an approximately 10,500 square foot lot.  The building has most 
recently been occupied by the West Side Market and a performing arts studio.  
Recruitment of select businesses that capture consumer or sales tax leakage and 
enhance the mix of businesses in the Downtown has long been a strategic priority for 
Downtown revitalization.     

 
 Over the past eight years the City has invested approximately $57 million in the 

Downtown area, including such projects as reconstruction of the Grand Theatre Center 
for the Arts, construction of the Tracy Transit Station, construction of Downtown 
Streetscape and Infrastructure improvements, renovation of the Fire Department 
Administrative Headquarters building, construction of Downtown parking lots, and 
construction (currently underway) of the Downtown Plaza.  For the next step in the 
revitalization of Downtown, the City is seeking to incentivize private investment with this 
Downtown brewpub/restaurant project.   

  
DISCUSSION 

 
On December 1, 2011, the City published a Request for Letters of Interest with the aim 
of attracting a brewpub/restaurant to the City-owned property at 729/ 741 Central 
Avenue.  The Request for Letters of Interest was mailed to approximately 100 brewpubs 
in Northern California, plus approximately 20 restaurants and 30 developers. In addition 
to the mailing, staff contacted and provided facility tours to a handful of developers and 
restaurant owners. 
 
A Letter of Interest was received from Mary Ann Brigham on January 26, 2012 
(Attachment A).  Mary Ann Brigham is currently an owner of Ruth Mc Gowan’s Brewpub 
in Cloverdale, where she has been operating for the past 10 years.  She has an interest 
in establishing a brewpub/restaurant in Downtown Tracy at the subject property.  
Attachment B is a positive message from the Chief of Police in Cloverdale regarding the 
operation of her existing business.  Attachment C is a positive review from a beer critic, 



Agenda Item 6 
March 6, 2012 
Page 2 
 
 
 

who recently awarded Beer of the Week to Ruth McGowan’s Brewpub.  Attachment D 
contains general information from Ruth McGowan’s website.   
 
On February 17, 2012, staff published a Request for Proposals (RFP) for architectural 
and engineering design services for the interior and exterior remodel and change of 
occupancy of the building from retail use to brewpub/restaurant.  The deadline to submit 
proposals is March 22, 2012. 
 
The recommended next steps include the following: 
 
• Return to City Council in April 2012 with a request for: (1) appropriation of 

Residential Area Specific Plan (RSP) funds for the design costs, legal consulting 
fees, appraisal fees, construction improvements to the shell building, and 
improvements to the interior in order to allow the building to better function in 
accordance with the City’s desired use, and (2) an award of a Professional Services 
Agreement (PSA) to an architectural/engineering firm for the design of the building. 
 

• Return to City Council at a future date with a Lease Agreement for Council 
consideration regarding a proposal from Mary Ann Brigham. 

    
STRATEGIC PLAN 

This agenda item supports the Economic Development Strategic Plan’s goal of 
Downtown revitalization and specifically implements the following Action/ Task: 

Action/ Task 2aiii:  Secure a successful restaurant for the West Side Market space. 
 
FISCAL IMPACT 
 

There is no impact to the General Fund as a result of entering into these negotiations, 
aside from staff time.  City staff will be requesting an appropriation of RSP funds at a 
future City Council meeting as described above.    

 
RECOMMENDATION 
 

That City Council authorize City staff to enter into negotiations with Mary Ann Brigham 
for the potential lease of a City-owned building at 729/741 Central Avenue for a 
brewpub/ restaurant and return to Council with a Lease Agreement for consideration.   
 

 
Prepared by: Scott Claar, Associate Planner 
 
Reviewed by: Bill Dean, Assistant DES Director 
    
Approved by: Andrew Malik, Development Services Director 

Leon Churchill, Jr., City Manager 
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Attachments: 
  

A. Letter of Interest from Mary Ann Brigham  
B. Positive Message from Chief of Police in Cloverdale 
C. Positive Review – Beer of the Week 
D. General Information from Ruth McGowan’s Website 
 



ATTACHMENT A 
January 25, 2012 
 
Letter of Interest 
City of Tracy 
333 Civic Center Pl. 
Tracy, CA 95376 
 
After much consideration and research, our team at Ruth McGowan’s would like to take 
this brewpub/restaurant opportunity to the next level. 
 
On March 17th we will celebrate our 10th anniversary at our current location -- no small 
feat in a rural, economically-depressed town of under 9,000 people. We are the anchor 
destination in the downtown.  
 
Our business model is really quite simple, “Create a community of loyal, enthusiastic 
patrons by providing an exceptional product, good service, a warm family friendly 
atmosphere and a safe environment”,  --simple, in theory, very hands-on, in fact. 
 
Tracy appears to have invested heavily in its downtown core with some astonishing 
results. The Grand Theatre Center for the Arts took courage and vision as did the new 
plaza. Tracy is doing everything possible to spur economic growth in the downtown and 
a quality brewpub would be a logical inclusion to create foot traffic to help promote these 
community assets.  
 
What you can expect from us: 
Experienced Project Manager 
Award Winning Brewer 
Exceptional Consulting Chef 
Front of House Manager with 25 Years experience to train staff 
 
This project would employ 20 to 30 local people. We will bring training staff in, but to 
create a home town loyalty the staff must be local. 
Sales tax revenue on across the counter sales of $60,000.00 to $80,000.00 per month. I 
would rather be conservative on these numbers as it will take at least 2 years to create a 
complete community buy in. There also will be wholesale sales of the “Brand” we give 
our Tracy product which gives the City indirect sales tax revenue. 
The increase in foot traffic in the downtown will be significant and we will work closely 
with our neighbors to create event draws that help everyone.  
 
Thank You for your consideration 
 
Mary Ann Brigham 
Ruth McGowan’s Brewpub 
131 East First Street 
Cloverdale, CA 95425 
707-481-0094 



ATTACHMENT B 
 
 
January 25, 2012 
 
 
 
 
 
 
City of Tracy Planning Commission 
  
  
Dear Planning Commission: 
  
RE: Ruth McGowens Brew Pub in Cloverdale, CA 
  
I have been the Chief of Police here in Cloverdale for almost six years. During that time, I 
cannot think of a single incident involving the police department and Ruth McGowens Brew Pub. 
They have never been caught serving underage and anyone who even looks like they want to 
cause trouble is escorted out and banned from returning. The pub is well run and has a regular 
clientele in addition to many of the ‘wine country” visitors and also offers great food. Although, I 
myself am not a regular beer drinker, my wife and I dine there often enjoying the food, service 
and atmosphere. 
 
If I can answer any questions, please contact me. 
 
Thanks  
  
  
Mark D. Tuma 
Chief of Police 
Cloverdale Police Department 
112 Broad St. Cloverdale, CA 95425 
Airport Manager - Cloverdale Muni O60 
(P) 707-894-2150   (F) 707-894-5203 
 



Beer of the Week 
Ruth McGowan’s Floyd IPA 

Brewed For Thought is written by Mario Rubio and a 
collection of writers around the country. Brewed For 
Thought it based out of Santa Rosa, CA but covers the craft 
beer community around the United States and the world. 

In 2011, the biggest trend in Sonoma County wasn’t a beer style but distribution. Overnight it 

seemed, Sonoma County brewpubs made the conversion from in-house, draft only beers to 

bottling and kegging their beer for sale around Sonoma County. This  week, I’ll feature one of 

my favorites that’s made it’s way to bottles. The beer of the Week is Ruth McGowan’s Floyd 

IPA. 

Floyd India Pale Ale, An India Pale Ale for all 

moods. Huge hop bitterness, floral nose and citrus 

hop notes. The beer for serious beer drinkers. 

Floyd would have loved it. ABV 6.7% 

I was excited to try Floyd from the bottle as it has 

always been one of my favorites from Ruth McGowan’s. 

With all the hop lovers in Sonoma County and exposure 

to great beers, I think Cloverdale gets lost in the shuffle 

being so far north. 

Floyd IPA starts with a big hoppy aroma, based in tropical fruit. With a slightly dark color for 

an IPA, Floyd’s amberish body is still appealing with a crisp white head. A toasty malt body 

provides a rich base for a refreshing hop finish. A touch of sweetness 

and hop fruitiness lingers on the palate. 

Despite being a small brewpub, Ruth’s bottling lineup is quite 

impressive, with five of their selections making it to bottles. I was 

able to catch them bottling some of their beers one afternoon and 

included pictures in the slideshow below. 

For those looking to pick-up some of the Floyd to take home, the 

prewpub always has it in stock as do Sheltons market in Healdsburg, 

Bottle Barn, Geyserville market & deli and Big Johns in Healdsburg 

(starting next week). 
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Entertainment: 
Happy Hour 3‐6pm m‐f, Growler re‐fill night (Tues.), Pitcher night (Thu.), 
Mug Club 

Mary Ann and Mike Brigham opened Ruth McGowan’s Brewpub on March 17, 2002. The 
environment is a friendly, family‐oriented neighborhood pub with framed photographs of old 
Cloverdale lining the walls.  It is named in honor of Mike’s feisty, stout‐hearted grandmother, 
Ruth. 

Beers: 
They have 4 House beers, 4 Guest beers, various 
bo led beers & a non‐alcoholic beer. 

Restaurant Menu Items: 
Appe zers, soups & salads, burgers, fish & chips, 
wraps, sandwiches, desserts, and a kids menu. They 
also provide weekend brunch. 

Dart League, Shuffleboard, Open‐Mike nights, Session nights (variety of live music) & Charity 
fund raisers. 
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RESOLUTION ___________ 

AUTHORIZING ENTERING INTO NEGOTIATIONS WITH MARY ANN BRIGHAM FOR 
THE POTENTIAL LEASE OF A CITY-OWNED BUILDING AT 729/741 CENTRAL AVENUE 

FOR A BREWPUB/RESTAURANT 
 
 WHEREAS, The City of Tracy purchased the property at 729/741 Central Avenue 
(former West Side Market) in August 2011, for the purpose of revitalizing Downtown, and 
 
 WHEREAS, On December 1, 2011, the City published a Request for Letters of Interest 
with the aim of attracting a brewpub/restaurant to the City-owned property at 729/741 Central 
Avenue, and  
 
 WHEREAS, A Letter of Interest was received from Mary Ann Brigham on January 26, 
2012, and 

 WHEREAS, Mary Ann Brigham has been operating Ruth McGowan’s Brewpub in 
Cloverdale for the past 10 years;  

  NOW, THEREFORE BE IT RESOLVED That City Council authorizes staff to 
enter into negotiations with Mary Ann Brigham for the potential lease of a City-owned building at 
729/741 Central Avenue for a brewpub/restaurant. 

*************** 

 The foregoing Resolution 2012-____ was passed and adopted by the Tracy City Council 
on the 6th day of March 2012, by the following vote: 

AYES:   COUNCIL MEMBERS: 
NOES:   COUNCIL MEMBERS: 
ABSENT:  COUNCIL MEMBERS: 
ABSTAIN:  COUNCIL MEMBERS: 
 
        

_________________________________ 
       MAYOR 

ATTEST: 

 
__________________________ 
CITY CLERK  
 



March 6, 2012 
  
 

AGENDA ITEM 7  
 
 

REQUEST  
 
 APPOINT TWO APPLICANTS TO THE PLANNING COMMISSION 
  
EXECUTIVE SUMMARY 
  

There are two vacancies on the Planning Commission due to term expirations.  A 
recruitment was conducted and appointments need to be made.  

 
DISCUSSION  
 

There are two vacancies on the Planning Commission due to term expirations. To fill the 
vacancies the City Clerk’s office conducted a recruitment which opened on January 19, 
2012, and closed on February 9, 2012.  Four applications were received. 
  
On February 27, 2012, a Council subcommittee consisting of Mayor Pro Tem Maciel and 
Council Member Abercrombie interviewed the applicants.  In accordance with Resolution 
2004-152, the Council subcommittee will recommend two applicants for appointment. 
The appointees will serve four year terms, which will begin on March 19, 2012, and end 
on March 18, 2016. 
  
The subcommittee can recommend the Council establish an eligibility list to be used to 
fill any mid-term vacancy that might occur in the upcoming 12 months.  

 
FISCAL IMPACT 
  
 None.  
 
STRATEGIC PLAN 
 

This is a routine operational item and is not related to the City’s four strategic plans. 
 
RECOMMENDATION 
  

That Council approves the subcommittee’s recommendation and appoints two 
applicants to the Planning Commission to serve four year terms which will begin on 
March 19, 2012, and end on March 18, 2016.  
 
  

Prepared by: Carole Fleischmann, Assistant City Clerk 
Reviewed by: Maria Hurtado, Assistant City Manager 
Approved by: Leon Churchill, Jr., City Manager 



         March 6, 2012 
 

AGENDA ITEM 9.A  
 

REQUEST 
 
 CONSIDER AN ITEM FOR DISCUSSION ON A FUTURE CITY COUNCIL AGENDA 

RELATED TO REVIEWING IMPACT FEES PER ACRE ON A PROPORTIONAL USE 
BASIS  

 
EXECUTIVE SUMMARY 
 
 Determine whether an item should be placed on a future Council agenda to review 

impact fees per acre on a proportional use basis. 
  
DISCUSSION 
  

At the City Council meeting held on February 21, 2012, Council Member Rickman 
requested that the Council consider placing an item on a future City Council agenda to 
review impact fees per acre on a proportional use basis. 
 
The purpose of this agenda item is to provide an opportunity for Council to discuss 
whether staff time and city resources should be devoted to research and outreach, and 
to determine whether a discussion item related to reviewing impact fees per acre on a 
proportional use basis should be placed on a future agenda.  An item placed on a future 
agenda would enable the City Council to discuss the item in detail. 
 

RECOMMENDATION 
 

It is recommended that the City Council discuss and determine whether an item related 
to reviewing impact fees per acre on a proportional use basis should be placed on a 
future City Council agenda for discussion.  

 
 
 
Prepared by: Carole Fleischmann, Assistant City Clerk 
 
Reviewed by:  Maria Hurtado, Assistant City Manager 
 
Approved by: Leon Churchill, Jr., City Manager 
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