
 
 TRACY CITY COUNCIL           REGULAR MEETING AGENDA 

  
Tuesday, February 21, 2012, 7:00 p.m. 

                      
   City Council Chambers, 333 Civic Center Plaza       Web Site:  www.ci.tracy.ca.us 
 

Americans With Disabilities Act - The City of Tracy complies with the Americans with Disabilities Act and 
makes all reasonable accommodations for the disabled to participate in Council meetings.  Persons requiring 
assistance or auxiliary aids should call City Hall (209/831-6000) 24 hours prior to the meeting. 
 
Addressing the Council on Items on the Agenda - The Brown act provides that every regular Council 
meeting shall provide an opportunity for the public to address the Council on any item within its jurisdiction before or 
during the Council's consideration of the item, provided no action shall be taken on any item not on the 
agenda.  Each citizen will be allowed a maximum of five minutes for input or testimony.  At the Mayor’s discretion, 
additional time may be granted. The City Clerk shall be the timekeeper. 
  
Consent Calendar - All items listed on the Consent Calendar are considered routine and/or consistent with 
previous Council direction.  A motion and roll call vote may enact the entire Consent Calendar.  No separate 
discussion of Consent Calendar items will occur unless members of the City Council, City staff or the public request 
discussion on a specific item at the beginning of the meeting. 
 
Addressing the Council on Items not on the Agenda – The Brown Act prohibits discussion or action on 
items not on the posted agenda.  Members of the public addressing the Council should state their names and 
addresses for the record, and for contact information.  The City Council’s Procedures for the Conduct of Public 
Meetings provide that “Items from the Audience” following the Consent Calendar will be limited to 15 minutes.  “Items 
from the Audience” listed near the end of the agenda will not have a maximum time limit.  Each member of the public 
will be allowed a maximum of five minutes for public input or testimony.  However, a maximum time limit of less than 
five minutes for public input or testimony may be set for “Items from the Audience” depending upon the number of 
members of the public wishing to provide public input or testimony.  The five minute maximum time limit for each 
member of the public applies to all "Items from the Audience."  Any item not on the agenda, brought up by a member 
of the public shall automatically be referred to staff.  In accordance with Council policy, if staff is not able to resolve 
the matter satisfactorily, the member of the public may request a Council Member to sponsor the item for discussion 
at a future meeting.  When members of the public address the Council, they should be as specific as possible about 
their concerns.  If several members of the public comment on the same issue an effort should be made to avoid 
repetition of views already expressed. 
 
Presentations to Council - Persons who wish to make presentations which may exceed the time limits are 
encouraged to submit comments in writing at the earliest possible time to ensure distribution to Council and other 
interested parties.  Requests for letters to be read into the record will be granted only upon approval of the majority of 
the Council.  Power Point (or similar) presentations need to be provided to the City Clerk’s office at least 24 hours 
prior to the meeting.  All presentations must comply with the applicable time limits.  Prior to the presentation, a hard 
copy of the Power Point (or similar) presentation will be provided to the City Clerk’s office for inclusion in the record of 
the meeting and copies shall be provided to the Council.  Failure to comply will result in the presentation being 
rejected.  Any materials distributed to a majority of the Council regarding an item on the agenda shall be made 
available for public inspection at the City Clerk’s office (address above) during regular business hours. 

Notice - A 90 day limit is set by law for filing challenges in the Superior Court to certain City administrative decisions 
and orders when those decisions or orders require: (1) a hearing by law, (2) the receipt of evidence, and (3) the 
exercise of discretion. The 90 day limit begins on the date the decision is final (Code of Civil Procedure Section 
1094.6). Further, if you challenge a City Council action in court, you may be limited, by California law, including but 
not limited to Government Code Section 65009, to raising only those issues you or someone else raised during the 
public hearing, or raised in written correspondence delivered to the City Council prior to or at the public hearing.  

Full copies of the agenda are available at City Hall, 333 Civic Center Plaza, the Tracy Public 
Library, 20 East Eaton Avenue, and on the City’s website www.ci.tracy.ca.us 
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CALL TO ORDER 
PLEDGE OF ALLEGIANCE 
INVOCATION 
ROLL CALL 
PRESENTATIONS – Stephen Qualls, League of CA Cities - Review of 2011 Legislative Session 
 
    
1. CONSENT CALENDAR 
 

A. Minutes Approval 
 

B. Acceptance of the Widening of Grant Line Road Project (between Bessie Avenue 
and Macarthur Drive) - CIPs 73052, 74057, 75A0, & 72067, Completed by Desilva 
Gates Construction of Dublin, California, and Authorization for the City Clerk to 
File the Notice of Completion 

 
C. Approve an Offsite Improvement Agreement (OIA), for the Construction of Public 

Improvements along the Frontage of the Proposed RV Storage Facility to be 
Located on 4180 North Tracy Boulevard, and Authorization for the Mayor to 
Execute the OIA 

 
D. Approve Amendment 7 to the Professional Services Agreement with RBF 

Consulting, for the Ellis Specific Plan Project 
 

E. Approving the 2012 Calendar Year Budget for the Operation of the Tracy Material 
Recovery Facility and Solid Waste Transfer Station 

 
F. Authorize the Mayor to Execute a Cooperative Agreement with SJCOG for 

Proposition 1B PTMISEA Funds in the Amount of $55,531 for the Purchase of a 
Transit Bus and Appropriate the Funds to CIP 77542 

 
 
2. ITEMS FROM THE AUDIENCE 
 
3. PUBLIC HEARING TO CONSIDER A PRELIMINARY AND FINAL DEVELOPMENT 

PLAN APPLICATION FOR A CALIFORNIA HIGHWAY PATROL FACILITY AND A 
CONDITIONAL USE PERMIT APPLICATION FOR A TELECOMMUNICATION 
FACILITY ON A SITE TOTALING APPROXIMATELY 4.7 ACRES ON PESCADERO 
AVENUE, APPROXIMATELY 2,100 FEET EAST OF MACARTHUR DRIVE, 
ASSESSOR’S PARCEL NUMBER 213-070-75. APPLICANT IS KIER & WRIGHT CIVIL 
ENGINEERS & SURVEYORS AND PROPERTY OWNER IS PONY UP TRACY, LLC. 
APPLICATION NUMBERS D11-0007 AND CUP11-0005  

 
4. PUBLIC HEARING TO ADOPT TAXI RATE FEES EFFECTIVE MARCH 1, 2012 AS 

RECOMMENDED BY STAFF 
 

5. CITY COUNCIL DIRECTION RELATED TO AMENDING A DEVELOPMENT 
AGREEMENT WITH SURLAND COMMUNITIES, APPLICATION DA11-0002 
 

6. ACCEPT THE GENERAL FUND FY 11-12 MID-YEAR FINANCIAL REPORT 
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7.        HEAR REPORT AND PROVIDE DIRECTION REGARDING ASSUMPTIONS CONSIDERED 
IN COMPILING A FIVE YEAR GENERAL FUND BUDGET FORECAST 

 
8. ITEMS FROM THE AUDIENCE 
 
9. STAFF ITEMS 

 
A. City Council Review and Provide Direction Regarding Staff’s Proposal to Expand 

the Provisions of the Existing Boarding of Buildings with Unsecured Openings 
Ordinance 

 
10. COUNCIL ITEMS 

 
11. ADJOURNMENT 



 
TRACY CITY COUNCIL        REGULAR MEETING MINUTES 

 
November 15, 2011, 7:00 p.m. 

                      
City Council Chambers, 333 Civic Center Plaza  Web Site:  www.ci.tracy.ca.us 

 
 
Mayor Ives called the meeting to order at 7:00 p.m. and led the Pledge of Allegiance.  
 
The invocation was provided by Deacon Jack Ryan. 
 
Roll call found Council Members Abercrombie, Elliott, Rickman, Mayor Pro Tem Maciel and 
Mayor Ives present. 
 
Mayor Ives presented a Certificate of Recognition to Bill Fields, founder of Surtec Adopt-A-
Family Program, Inc. for their generosity and support of the Tracy community for the past 20 
years. 
 
Mayor Ives recognized D.A.R.E graduates from Bohn, Central, McKinley, North and Villalovoz 
Elementary Schools. 
 
1. CONSENT CALENDAR - Following the removal of item 1-B by Mayor Pro Tem Maciel, it 

was moved by Council Member Abercrombie and seconded by Council Member Elliott to 
adopt the consent calendar.  Roll call vote found all in favor; passed and so ordered. 

 
A. Minutes Approval – Special meeting minutes of October 4, 2011, and closed 

session minutes of November 1, 2011, were approved 
 
C. Authorize Amendment of the City’s Classification and Compensation Plan and 

Position Control Roster by Approving the Establishment of Class Specification 
and Salary Range for Senior Accountant in the Finance and Administrative 
Services Department; Authorize Amendment of the City’s Classification Plan by 
Approving a Revised Class Specification for Equipment Mechanic II in the Public 
Works Department – Resolution 2011-214 authorized the amendment. 

 
D. Adoption of Resolution Supporting the Extension of the San Joaquin County 

Abandoned Vehicle Abatement Program until April 2022 – Resolution 2011-215 
supported the extension. 

 
B. Award a Construction Contract for the Traffic Signal Coordination – Grant Line 

Road (CCTV Installation) Project – CIP 72076 (Federal Project No. CML 5192-
031), to W. Bradley Electric, Inc., of Novato, California, and Authorize the Mayor 
to Execute the Contract – Kuldeep Sharma, City Engineer, presented the staff 
report.  The project provides for the installation of six closed circuit television 
(CCTV) cameras at six signalized intersections including the Wal-Mart entrance, 
Joe Pombo Parkway, Corral Hollow Road, Tracy Boulevard, Holly Drive and  
MacArthur Drive on Grant Line Road from the western city limits to MacArthur 
Drive.  The cameras will enable staff to monitor traffic conditions at these 
intersections from the City’s traffic control center located in the Support Services 
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Building and adjust timing to enhance traffic circulation in the area.  Other cities 
installing such cameras include Pleasanton, Livermore, Fremont and Modesto. 
 
Project design, improvement plans, specifications, and contract documents were 
prepared by TJKM Transportation Consultants of Pleasanton.  The project was 
advertised for competitive bids on September 5 and September 12, 2011. The 
City received five bids on October 5, 2011. 

 
W. Bradley Electric, Inc., is the lowest monetary bidder.  The bid analysis 
indicates that the bid is responsive and the bidder is responsible.  The contractor 
has good references and has completed similar projects for the City and other 
agencies. 
 
A total of $164,000 is budgeted for this project.  The City has received a grant of 
$120,000 from the state. The remaining funding will come from the Gas Tax 
Fund.  Construction is anticipated to begin by December 1, 2011.  Completion is 
expected by the end of February 2012. 
 
Staff recommended that the Council award a construction contract to W. Bradley 
Electric., of Novato, California in the amount of $116,500, for the Traffic Signal 
Coordination – Grant Line Road (CCTV Installation) Project – CIP 72076 
(Federal Project No. CML 5192-031), and authorize the Mayor to execute the 
contract. 

 
Mayor Pro Tem Maciel asked if the cameras have the ability to record and, 
therefore, the ability to aid in a collision investigation.  Mr. Sharma stated there 
was no intent to record or video the intersections at this time.   

 
In response to a question from Mayor Pro Tem Maciel regarding the cost of the 
software, Mr. Sharma responded it would be less than $1,000.  Mayor Pro Tem 
Maciel suggested it would be smart to take advantage of that possibility.  Mr. 
Sharma stated staff could look into that possibility. 
 
Council Member Abercrombie asked if Council wanted to pursue that option, 
should the item be pulled and brought back.  Mr. Sharma stated the request was 
to award the construction contract.  Mr. Churchill suggested that item could be 
done separately. 

 
It was Council consensus to bring back information regarding the ability to record 
traffic. 
 
Mayor Ives invited members of the public to address Council on the item.  There 
was no one wishing to address Council on the item.  
 
Council Member Elliott asked if this system was intended as a prelude for 
adaptation later on for enforcement of traffic violations.  Mr. Sharma stated the 
cameras used to document stop light violations were different and installed at 
different angles.   
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Council Member Elliott asked if this system was strictly for traffic flow.  Mr. 
Sharma stated yes. 
 
It was moved by Mayor Pro Tem Maciel and seconded by Council Member Elliott 
to adopt Resolution 2011-216 awarding a construction contract for the Traffic 
Signal Coordination – Grant Line Road (CCTV Installation) Project – CIP 72076 
(Federal Project No. CML 5192-031), to W. Bradley Electric, Inc., of Novato, 
California, and authorizing the Mayor to execute the contract.  Voice vote found 
all in favor; passed and so ordered.  
 

2. ITEMS FROM THE AUDIENCE - Josh Burwick and Courtney Scott, residents from 
outside of Tracy, addressed Council regarding an incident that took place on October 2, 
2011, at the Great Plate.  Mr. Burwick and Ms. Scott indicated they were victimized by 
police, and assaulted by multiple people including security.  Mr. Burwick and Ms. Scott 
further indicated they had to call the Tracy Police to file a report (11-6966), and have not 
been called to identify the attackers.  Mr. Burwick and Ms. Scott added the police report 
has been closed leaving them with an unresolved issue.  Mr. Burwick and Ms. Scott 
suggested there was a cover up and that they wanted Council to be aware of the 
situation.  Mr. Burwick asked for Council’s assistance and indicated he would e-mail a 
copy of the report. 

 
Marsha McCray, 550 W. Schulte, addressed Council regarding the recent ruling on the 
Aquatic Center.  Ms. McCray stated TRAQC was ignoring the wishes of the community 
and the community was being held captive by TRAQC.  Ms. McCray thanked staff and 
Council for their support. 

 
Sue Rainey, 1328 Hamlet Court, addressed Council regarding the Ellis project.  Ms. 
Rainey asked Council to continue working toward completion of the Ellis project.   

 
Dave Helm, 1000 Central Avenue, addressed Council regarding the closing of his 
business due to a structural deficit in the building.  Mr. Helm thanked friends and patrons 
for their support, and added the Code Enforcement Division did the right thing in closing 
the business.   
 

3. DISCUSS AND PROVIDE DIRECTION ON THE REGULATION OF MEDICAL 
MARIJUANA - Dan Sodergren, City Attorney, presented the staff report.  At the City 
Council meeting held on November 1, 2011, Council Member Rickman requested staff to 
present options to the Council relating to the regulation of medical marijuana cultivation. 
 
The regulation of medical marijuana is subject to differing legal standards on the federal, 
state, and local level.  Under both state and federal law, it is illegal to possess or 
cultivate marijuana.  However, state law provides that such state law criminal provisions 
do not apply to a patient, or to a patient’s primary caregiver, who possesses or cultivates 
marijuana for the personal medical purposes of the patient upon the approval of a 
physician. 
 
Notwithstanding federal and state law, the City may restrict the location, operation, or 
establishment of medical marijuana uses based on its land use and police power 
authority.  However, while the City may restrict such uses, it may not specifically permit 
them because they are illegal under federal law. 



City Council Minutes 4 November 15, 2011

 

Currently, medical marijuana uses, including cultivation (either as a primary use or as an 
accessory residential use in a backyard), are not allowed under the City’s Zoning 
Ordinance because they are not specifically permitted in any of the City’s zoning 
districts.  Therefore, under the Tracy Municipal Code (“TMC”), such uses are considered 
public nuisances. 
 
The Council could direct staff to present it with an ordinance clarifying the existing ban 
on such uses under the TMC by specifically referencing medical marijuana uses as not 
being allowed in any of the City’s zoning districts. 
 
Alternatively, the City Council could direct staff to present it with an ordinance that 
contains certain restrictions on medical marijuana uses (e.g., restricting or banning 
outdoor or all cultivation) and establishes immunity from civil and criminal enforcement of 
the TMC for those who operate in strict compliance with its terms. 
 
Under both state and federal law, it is illegal to possess, distribute, or cultivate marijuana.  
However, state law provides that such state law criminal provisions do not apply to a 
patient, or to a patient’s primary caregiver, who possesses, distributes, or cultivates 
marijuana for the personal medical purposes of the patient upon the approval of a 
physician. 
 
The federal Controlled Substances Act (“CSA”) was enacted in 1970 as part of President 
Nixon’s “war on drugs.” (21 U.S.C. §§801 – 904.)  The CSA criminalizes the 
unauthorized manufacture, distribution, dispensing, and possession of substances 
classified in any of the Act’s five schedules.  The CSA includes marijuana on schedule I, 
the schedule of controlled substances that are subject to the most restrictions. (21 
U.S.C. §812.)  Drugs on other schedules may be dispensed and prescribed for medical 
use; drugs on schedule I may not.   
 
Therefore, the CSA makes it illegal to manufacture, distribute, or possess marijuana. (21 
U.S.C. §§ 841, 844.).  It is also illegal under the CSA to maintain any place for the 
purpose of manufacturing, distributing, or using any controlled substance. (21 U.S.C. 
§856(a)(1).) 
 

B. The Compassionate Use Act (“CUA”) 
 
The state Compassion Use Act (“CUA”) was approved by voters as a ballot initiative in 
1996.  The CUA provides that certain state law criminal provisions relating to the 
possession and cultivation of marijuana “shall not apply to a patient, or to a patient’s 
primary caregiver, who possesses or cultivates marijuana for the personal medical 
purposes of the patient upon the written or oral recommendation or approval of a 
physician.” (Health & Saf. Code, §11362.5(d).)  Apart from possession and cultivation, 
the CUA did not alter the other state statutory criminal prohibitions related to marijuana, 
including those that bar transportation, possession for sale, and sale. (People v. 
Urziceanu (2005) 132 Cal.App.4th 747.) 
 

C. The Medical Marijuana Program Act (“MMPA”) 
In 2003, the state Legislature enacted the Medical Marijuana Program Act (“MMPA”). 
(Health & Saf. Code, §§ 11362.7 – 11362.83.)  The intent of the MMPA was to: (1) clarify 
the scope of the CUA and facilitate the prompt identification of qualified patients and 
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their designated primary caregivers in order to avoid unnecessary arrest and prosecution 
of these individuals and provide needed guidance to law enforcement officers; (2) to 
promote uniform and consistent application of the CUA; and (3) to enhance the access 
of patients and caregivers to medical marijuana through collective, cooperative 
cultivation projects. (Stats. 2003, ch. 875, §1.) 
 
The MMPA created a voluntary program for the issuance of identification cards to 
qualified patients and primary caregivers. (Health & Saf. Code, §11362.71.)   
 
The MMPA expressly immunizes from criminal liability qualified patients, persons with 
identification cards, and primary caregivers who transport or process marijuana for the 
personal medical use of a qualified patient or person with an identification card. (Health 
& Saf. Code, §11362.765(b)(1)-(2).)  The MMPA also created an affirmative defense to 
criminal liability for qualified patients, persons with identification cards and primary 
caregivers who collectively or cooperatively cultivate marijuana. (Health & Saf. Code, 
§11362.775.)  
 
III. The City’s Ability to Restrict Medical Marijuana Uses 
 
Notwithstanding the CUA and the MMPA, the City may restrict the location, operation, or 
establishment of medical marijuana uses based on its land use police power authority.  
However, while it may restrict such uses, it may not specifically permit such uses 
because they are illegal under federal law. 
 

A. The City May Restrict Medical Marijuana Uses Based on its Police Power 
and Land Use Authority 

 
Case law has made clear that neither the CUA nor the MMPA preempts cities from 
enforcing zoning requirements related to medical marijuana uses.  
  
This has also been statutorily clarified.  For example, the CUA expressly states that: 
“Nothing in this [Act] shall be construed to supersede legislation prohibiting persons from 
engaging in conduct that endangers others . . . .” (Health & Saf. Code, §11362.5(b)(2).)  
Similarly, the MMPA provides that “Nothing in this [Act] shall prohibit a city . . . from 
adopting ordinances or policies that further restrict the location or establishment of a 
medical marijuana cooperative, collective, dispensary, operator, establishment, or 
provider.” (Health & Saf. Code, § 11362.768(f).). 
 
Finally, as part of the 2011-2012 Regular Session, the Legislature adopted Assembly Bill 
(“AB”) 1300.  AB 1300 amended Health and Safety Code section 11362.83 to read as 
follows: 
 

Nothing in this article shall prevent a city or other local governing body 
from adopting and enforcing any of the following: 
 
(a)  Adopting local ordinances that regulate the location, operation, or 
establishment of a medical marijuana cooperative or collective. 
 
(b)  The civil and criminal enforcement of local ordinances described in 
subdivision (a). 
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(c)  Enacting other laws consistent with this article.  
 

B. Although the City May Restrict Medical Marijuana Uses, it May Not  
Permit Such Uses Because They are Illegal Under Federal Law 

 
Although the City may restrict medical marijuana uses, it may not permit such uses 
because it would conflict with federal law.  This was made clear in the recent case of 
Pack v. Superior Court (City of Long Beach) (2011) 199 Cal.App.4th 1070. 
 
At issue in Pack was a comprehensive regulatory scheme enacted by the City of Long 
Beach by which medical marijuana collectives with the City are governed.  The City 
charges an application fee, holds a lottery, and issues a limited number of permits.   
Permitted collectives, which must then pay an annual fee, are highly regulated, and 
subject to numerous restrictions on their operations.  
 
The court in Pack found that, because the City’s regulatory scheme permitted medical 
marijuana collectives rather than merely decriminalized specific acts, it was preempted 
by federal law.  The court pointed out that: “The City’s permit system . . . provides that 
collectives with permits may collectively cultivate marijuana with the City and those 
without permits may not.  The City’s permit is nothing less than an authorization to 
collectively cultivate.”  
 
Nevertheless, the court in Pack found that some of the regulations that were adopted by 
the City were in not in conflict with federal law because they did not permit or authorize 
activity prohibited under federal law.  For example, the City’s ordinance included 
provisions: (1) prohibiting a medical marijuana collective from providing medical 
marijuana to its members between the hours of 8:00 p.m. and 10:00 a.m.; (2) prohibiting 
a person under the age of 18 from being on the premises of a medical marijuana 
collective unless that person is a qualified patient accompanied by his or her physician, 
parent or guardian; and (3) prohibiting the collective from permitting the consumption of 
alcohol on the property or in its parking area.  The court found that these provisions were 
not preempted by federal law. 
 
IV. The City of Tracy’s Zoning Ordinance 
 
Under the City’s Zoning Ordinance, any use that is not specifically authorized in a 
particular zone is prohibited.  (Tracy Municipal Code (“TMC”), §10.08.1070.)  Therefore, 
unauthorized uses are considered public nuisances. (TMC, §1.04.050.) 
 
Medical marijuana uses, including cultivation (either as a primary use or as an accessory 
residential use in a backyard), are not allowable uses in any of the City’s zoning 
districts.1  Therefore, such uses are not allowed and are considered public nuisances. 
 

                                                            
.   
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In 2006, the City issued an Order to Abate Public Nuisance or Show Cause on the 
owners and operators of a medical marijuana dispensary, known as the Valley Wellness 
Center Collective, Inc., that was located at 130 West 11th Street.  After a hearing on the 
Order, the Hearing Officer determined that the dispensary did not fall within any 
permitted uses with the City’s Central Business District (“CBD”) Zone in which it was 
located, and as such, was an unauthorized use in violation of the TMC.  The Hearing 
Officer deemed the use a public nuisance and ordered that it be abated.  The medical 
marijuana dispensary shut down as a result of the ruling. 
 
V. Options 
 

A. Clarify That Medical Marijuana Uses are Not Allowed Under the City’s 
Zoning Ordinance 

 
The City Council could direct staff to present it with an ordinance clarifying the existing 
ban on such uses under the TMC. 
 
Such an ordinance would: (1) add a new section to Chapter 1.01 of the TMC (Adoption 
of Code) to clarify that “No use authorized under this code shall violate state or federal 
law”; and (2) add a new section to Article 23 of the Zoning Ordinance (General 
Provisions, Conditions, and Exceptions) expressly prohibiting medical marijuana uses in 
all zoning districts. 

 
The purpose of adopting such a clarifying ordinance would be twofold: (1) to provide 
clear notice to the public that medical marijuana uses are prohibited under the TMC; and 
(2) to assist staff and the courts in interpreting and implementing the provisions of the 
TMC related to the use of medical marijuana. 
 
Under this option, code enforcement would continue to enforce the Zoning Ordinance’s 
prohibitions on such uses.  

 
B. Restrict Medical Marijuana Uses and Provide Immunity from Prosecution 

Under the Tracy Municipal Code  
 
Alternatively, the City Council could direct staff to present it with an ordinance that 
contains restrictions on medical marijuana uses and establishes immunity from 
prosecution under the TMC for those who operate in strict compliance with its terms. 
 
As an example, the City of San Jose recently adopted an ordinance that: (1) requires 
medical marijuana collectives to register with the City; (2) restricts the number and 
location of collectives; (3) and provides operating regulations and conditions including 
those relating to cultivation (i.e., conditions relating to safety and operating hours).  San 
Jose’s ordinance makes clear that is intended only to establish an affirmative defense to 
criminal and civil enforcement of the San Jose Municipal Code (as such uses continue to 
be deemed “nuisances” under the San Jose Municipal Code because they conflict with 
federal law). 
 
Although such an ordinance would establish immunity from prosecution under the TMC, 
it would not immunize medical marijuana uses from prosecution under federal law.  This 
is important to keep in mind.  On October 7, 2011, California’s four U.S. attorneys held a 
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joint press conference announcing increased enforcement of federal laws criminalizing 
the cultivation and sale of medical marijuana and authorizing the seizure of real property 
used for such activities. 
 
Under this option, code enforcement would not enforce the Zoning Ordinance’s 
prohibitions on such uses as long as they complied with the restrictions contained in the 
ordinance. 

 
Staff suggested Council consider: 
 

• An ordinance clarifying that medical marijuana uses are not allowed under the 
City’s zoning ordinance 

• An ordinance restricting medical marijuana uses and providing immunity from 
prosecution under the TMC for those who strictly comply with the ordinance. 

 
Mayor Pro Tem Maciel asked what enforcement options would be available under 
Option 1.  Mr. Sodergren stated a citation for violating the TMC.  Mayor Pro Tem Maciel 
asked if the plants could be seized.  Mr. Sodergren responded staff would have to look 
into that. 
 
Mayor Pro Tem Maciel asked if a resident possessed a medical marijuana card would 
they be immune from arrest under state law.  Mr. Sodergren stated that was correct. 
 
Mayor Pro Tem Maciel asked for clarification under Option 2.  Mr. Sodergren stated 
under Option 2, the City would adopt restrictions regarding cultivation and the operation 
of collectives.  If the individuals followed the Code no citations would be issued.   
 
Council Member Elliott asked if Option 1 clarified the City’s position.  Mr. Sodergren 
stated there has been more clarity in the cases, but that it is more involved when a city 
has permissive zoning.  Mr. Sodergren stated if there is something clearly in the Code 
that you can point to, it makes it much easier. 
 
Council Member Elliott asked what would be the likelihood that the City would be sued to 
not uphold the federal law under Option 2.  Mr. Sodergren stated he believed the 
important thing would be if an ordinance was adopted not authorizing them or permitting 
them, and would still be illegal in the City; that the City decided not to enforce those 
prohibitions. 
 
Council Member Elliott asked if the City we were to pursue Option 2, what kind of 
dilemma would be added to police officers’ duties.  Gary Hampton, Police Chief, stated 
officers were not cross designated as federal officers, and therefore not required to 
enforce federal law.  In some cases they are not allowed to arrest for federal violations.  
Chief Hampton stated the impact would be to the quality of life and attractive nuisances, 
especially in residential neighborhoods.  Chief Hampton stated his greater concerns are 
the health and safety issues of cultivation in residential neighborhoods.  Chief Hampton 
outlined some of the nuisances including burglaries and robberies, obnoxious odors, 
numerous complaints, and heavy traffic suggesting sales are occurring.  Chief Hampton 
indicated Option 1 would more succinctly state what the zoning regulations are.  Chief 
Hampton added he could not support Option 2. 
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Council Member Rickman asked Chief Hampton to elaborate on who can cultivate 
marijuana.  Chief Hampton stated the law was vague on who may cultivate and provided 
an example of a residence that has six individuals cultivating in one yard. 
 
Council Member Rickman stated his concern was public safety and the way the 
cultivators protect their homes.  Council Member Rickman asked what would happen if 
the Police Department received a call and found 20-30 plants.  Chief Hampton stated the 
officer would confirm that he has the appropriate paperwork.  If not, the issue would be 
referred to the Code Enforcement division to pursue action through zoning violations. 
 
Council Member Rickman asked what Council could do to remedy the situation.  Chief 
Hampton stated Option 1 was the answer.  
 
Council Member Rickman indicated the City of Ripon’s ordinance seemed to be 
thorough and that other cities were ratcheting up their enforcement capabilities.  Mr. 
Sodergren stated all those remedies would be available under Option 1. 
 
Mayor Ives invited members of the public to address Council on the item. 
 
Joseph Smith, Tracy resident, provided a handout regarding the struggles his family has 
endured because of a neighbor who cultivates medicinal marijuana.  Mr. Smith urged the 
Council to act to protect his family, neighbors and community. 
 
Dave Tillman, 610 Forest Hills, addressed Council regarding the intrusions on his 
property.  Mr. Tillman urged Council to act on the item. 
 
Dave Helm urged Council to consider what the County was doing with this problem.  Mr. 
Helm stated he agreed that the hazards to the public need to be dealt with.  Mr. Helm 
suggested Council consider action similar to what the County enforces and what the 
courts are willing to do. 
 
A member of the audience stated he has been dealing with the problem on Cumberland 
for many years.  The resident cited various crimes committed in the neighborhood due to 
the marijuana problem, and asked Council to do what they could to put a stop to the 
problem. 
 
Danielle, Tracy resident, addressed Council regarding the current medical marijuana 
legislation.  Danielle asked that an ordinance be passed to get the problem under 
control. 
 
Scott Mitchell, 570 Forest Hills, voiced his concerns regarding the problem including the 
obnoxious odors and dangers for small children.  Mr. Mitchell stated it has become a 
major problem and a public nuisance. 
 
Ricky Hipp asked how this would affect those who grow marijuana plants indoors. Chief 
Hampton stated the indoor grows were equally problematic and represented an entire 
list of other health concerns and issues. 
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Mayor Pro Tem Maciel asked if neighbors can petition the court due to the nuisance 
issue.  Chief Hampton stated there were certain civil processes neighbors could pursue 
to seek cease and desist orders.  
 
Chief Hampton asked that anyone who was aware of any criminal activity should contact 
the Police Department; don’t assume that no action has been taken.  Chief Hampton 
reminded everyone that the Police Department was the investigative department and not 
the prosecuting arm. 
 
Council Member Elliott asked if the City prohibited marijuana cultivation in the City limits, 
would the City be able to win a case or be able to remove marijuana found to be grown 
in the City limits.  Mr. Sodergren stated he believed the plants could be removed as long 
as the process was followed and the City succeeded in any court action. 
 
Council Member Abercrombie encouraged Chief Hampton and Mr. Sodergren to come 
up with an ordinance that provides the Police Department with the teeth to enforce it.  
Council Member Abercrombie indicated it appeared Option 1 was the best alternative. 
 
Mayor Ives asked for clarification regarding Option 1.  Mr. Sodergren stated if an 
ordinance was adopted, it would be fairly comprehensive and include dispensaries, 
cultivation, etc.  
 
Mayor Pro Tem Maciel clarified that this is not a criminal matter and would be dealt with 
by code enforcement and the stricter, the better.  Mayor Pro Tem Maciel suggested if 
there was a way to accelerate the process, it should be looked at.  Mayor Pro Tem 
Maciel indicated he supported Option 1. 
 
Council suggested staff work on an ordinance (option 1) and bring it back for 
consideration. 
 
Council Member Elliott stated this is part of the Council’s efforts to ensure City streets 
are safe for residents.  Council Member Elliott stated he believed Option 1 was taking a 
step in that direction. 
 
Council Member Rickman asked how quickly an item could be returned to Council for 
consideration.  Mr. Sodergren stated that because it involves a zoning ordinance, it 
would have to go to the Planning Commission first. 
 
Council Member Rickman asked if it could be expedited.  Mr. Sodergren stated staff 
would do their best. 
 
Council Member Rickman thanked everyone who spoke and voiced their concerns. 
 
Chief Hampton asked anyone who believed a marijuana grow was occurring to please 
contact the Police Department who will investigate. 
 
Mayor Ives called for a recess at 8:59 p.m.  The meeting was reconvened at 9:08 p.m. 
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4. CONSIDERATION OF A PROPOSED INCREASE TO SOLID WASTE RATES AND 

AUTHORIZE STAFF TO HOLD A PUBLIC HEARING FOR THE ADOPTION OF 
PROPOSED SOLID WASTE RATES - Kevin Tobeck, Public Works Director, presented 
the staff report.  The City maintains a Franchise Agreement with Tracy Delta Disposal 
Service Inc. (Tracy Disposal) for the collection of solid waste within Tracy. The City also 
maintains a Service Agreement with Tracy Material Recovery and Solid Waste Transfer 
Inc. (Tracy MRF) for the recycling, composting, processing, and disposal of solid waste. 
The City bills for all of Tracy Disposal and Tracy MRF services within Tracy and 
maintains a Solid Waste Fund that receives all revenues from collection rates. The funds 
received from rate collection must be sufficient to cover:  
 

• Tracy Disposal’s Service Fees; 
• Tracy MRF Service Fees 
• Disposal expense (tipping fees), which is paid directly by the City; 
• Franchise fees; 
• Bond covenant requirements; and 
• Other expenses and reserves as are determined to be necessary by the City 

 
In order to strategize a solution to the forecasted depletion of the Solid Waste Fund, R3 
Consulting Group (R3) was retained by the City to perform a Fiscal Analysis and to 
provide a Rate Review Report of the City’s Solid Waste Fund. The PSA scope of 
services required R3 to review the City’s Solid Waste Fund operating budgets and 
provide a financial model used to adjust solid waste rates.  An additional goal of the rate 
setting process is to establish fair and equitable distribution of costs among ratepayers.  
 
The following factors were analyzed by R3 and City staff to determine that a rate 
increase was necessary:  
 
Bond Requirements: Pursuant to the covenants of the bond requirements, a rate 
increase is warranted. The bond Consent and Agreement states that the City shall cause 
the Waste System Debt Service Coverage Ratio to be equal to at least 1.3 to 1 for each 
calendar quarter. In the event that the Waste System Debt Service Coverage Ration falls 
below 1.3 to 1 for any calendar quarter, the City shall increase the Waste System 
Revenues until the Waste System Debt Service Coverage Ratio is equal to at least 1.3 
to 1 by the next calendar quarter end. The City’s Finance Department indicates that the 
current Waste System Debt Service Coverage Ratio is less than 1.3 to 1, thus justifying 
an increase in rates to raise revenues.  
 
Increased Operational Costs: Tracy Disposal continues to be the City’s exclusive 
garbage collection and disposal franchise hauler. Tracy Material Recovery continues to 
receive and process all municipal waste from the City of Tracy and plays an integral role 
in meeting the diversion requirements as mandated by AB939. Since the City’s last rate 
increase in 2007, Tracy Disposal and Tracy Material Recovery have implemented 
reductions in operating costs, such as reduced labor and utilization of new technology. 
However, they continue to experience rising costs due to such factors as increased 
regulatory compliance to meet California Air Resources Board emission requirements for 
solid waste collection vehicles and processing equipment, fuel, and health insurance. 
Fuel costs year to date for 2011 are running $3.90 per gallon as compared to $2.70 in 
January, 2010. Health benefits continue to climb from 15% to 18% annually. Landfill 
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disposal rates from 2007 to January 2012 will have increased 22.5%, which is a $6.30 
per ton increase totaling an estimated $341,000 additional cost for 2012. Significant 
drops in the recyclable markets, although staging a recent recovery, have also reduced 
revenues. Tracy Disposal and Tracy MRF are requesting a 9.5% and 23% increase 
respectively for their portion of the fees pertaining to collection, recycling, composting, 
processing, disposal costs, and regulatory compliance. 
 
City Franchise Fee: The existing franchise agreement provides for a franchise fee in the 
amount of 10%. Such fee is a pass through cost directly supported by solid waste rates. 
The fee amount should be included in rates in addition to all other fees and expenses of 
the contract provider. During the review of City budget matters by Management 
Partners, it was noted that the City had only been collecting a 3% franchise fee. As such, 
the City began collecting the 10% franchise fee and the solid waste fund balance was 
sufficient for a period of time to cover this amount until the next rate setting process 
which would need to take the correct franchise fee of 10% into account when 
establishing new rates. This resulted in an additional cost to the Solid Waste Fund in 
Fiscal Year 2010/2011 of $782,600 and a forecasted cost of approximately $785,000 for 
Fiscal Year 2011/2012.  
 
Additional Factors: The Solid Waste Fund has also been significantly affected by the 
housing market (foreclosures). Homes that are vacant do not pay for solid waste and 
recycling collection. This is lost revenue to the Solid Waste Fund, which, unlike water 
and sewer services, are still collected on foreclosed homes. Total Solid Waste Revenue 
for FY 2007/2008 was $17,600,000 compared to FY 2010/2011 at $16,000,000. The 
Solid Waste Fund is also being required per AB32 to implement a Mandatory 
Commercial Recycling Program enforceable by July 1, 2012.  
 
Using the Solid Waste Fund Rate Model, provided by R3 Consulting Group, there are 
three rate adjustment scenarios for review that will provide a sufficient operating reserve 
fund balance. Scenario one proposes a one-time increase of 24% in FY 2011/2012.  
 
The second scenario of a 17.7% increase in the first year with a 6% increase in FY 
2012/2013 and a 5% increase in FY 2013/2014 will have a proposed rate adjustment of 
28.7%, but due to compounding will be 31% over the next three years. Scenario three 
has a 12% increase for the first year, 10% increase for FY 2012/2013 and a 9.5% 
increase for 2013/2014 which will have a proposed rate adjustment of 31.5%, but again 
after compounding will result in a 35% rate change over the next three years. After the 
review of each scenario, staff recommends scenario one.  
 
A proposed rate increase of 24% effective January 1, 2012 will alleviate the revenue 
shortfall to the Solid Waste Enterprise Fund and will provide a positive fund balance 
through Fiscal Year 2014/2015 and meet debt service coverage ratios. Other factors 
considered were the contracted service costs and comparable rates for similar services 
in neighboring jurisdictions.  
 
The rate increase is proposed for Fiscal Year 2011/2012 beginning on January 1, 2012. 
The City will continue to review operational balances to determine when additional 
increases will be needed in the future.  
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The standard residential garbage and recycling fee will increase from $29.45 a month to 
$36.50 a month effective January 1, 2012. The rate adjustment will increase revenue to 
the Solid Waste Enterprise Fund by approximately $2,000,000 for Fiscal Year 
2011/2012. The General Fund will be supplemented by approximately $785,000 
annually for the increased Franchise Fee. 
 
Staff recommended that the Council consider a proposed increase to solid waste rates 
and authorize staff to move forward with a public hearing for the adoption of the 
proposed solid waste rates. 
 
Mayor Ives asked for clarification regarding what staff was requesting.  Mr. Tobeck 
indicated staff would like guidance on what option Council preferred. 
 
Council Member Abercrombie asked if Council chose the 24% increase, would that 
mean no increase until FY 14/15.  Mr. Tobeck stated yes, based on current forecasting. 
 
Mayor Pro Tem Maciel asked how many years it has been since the last increase.  Mr. 
Tobeck stated the last increase took place in 2007.  Mr. Sodergren suggested identifying 
which alternative Council was in favor of before the public notice is issued.   
 
Council Member Elliott asked what other action could be taken if Council chose not to 
increase the fees.  Mr. Tobeck stated it would be difficult to make further service 
reductions; however, one option would be to adjust the franchise fee.   
 
Zane Johnston, Director of Finance and Administrative Services, stated the franchise fee 
was intended to compensate the City for the rent of the infrastructure.  Mr. Sodergren 
stated the franchise fee is capped at 10%. 
 
Council Member Elliott asked if the 24% increase was an increase of the user fee to 
keep the Enterprise Fund solvent.  Mr. Johnston stated almost all cities ensure that all 
utilities are self-sustaining. 
 
Mayor Ives asked staff to explain compounding.  Mr. Tobeck explained the process.   
 
Mayor Ives opened the public hearing. 
 
Jay Morrey Gonzales asked what was done with the revenue generated from recycling.  
Mr. Tobeck stated the agreement the City has with the Material Recovery Facility states 
that part of the profit generated from recycling is used to cover the cost of the operation 
and any remaining profit is shared with the City.  Mr. Johnston added it does offset rates. 
 
Christine Frankel, 175 Victoria Street, stated managing waste was a key to sustainability 
and the existing plan does not address Council’s sustainability program.  Ms. Frankel 
indicated the City has not provided any choices in reducing waste and suggested 
Council not approve the request.   
 
Robert Tanner, 1371 Rusher Street, asked why commercial customers have several 
options while residents only have two options. Mr. Tobeck stated a considerable amount 
of effort that went into analyzing commercial and residential plans.  Mr. Tobeck 
introduced Scott Stortroen, Tracy Material Recovery.  Mr. Stortroen provided a history of 
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how the toter sizes were decided upon.  Mr. Stortroen stated a retrofit of the trucks 
would have to occur if smaller toters were considered, at a considerable expense. 
 
As there was no one further wishing to address Council, the public hearing was closed. 
 
Council Member Elliott stated the fiscally responsible thing would be to increase the rate 
so it can sustain itself. 
 
Mayor Pro Tem Maciel stated an enterprise zone has to pay for itself and suggested that 
in the future the City could consider smaller increases vs. a one-time larger increase. 
 
Council Member Rickman asked if the increase was due to the rate of foreclosures.  Mr. 
Tobeck stated it could get better if the number of foreclosures decreased.  Mr. Johnston 
added currently there were approximately 800 vacant homes in the City which 
represents between $400,000 and $500,000 per year in lost revenue.  
 
Council Member Abercrombie asked if there were educational programs available.  Mr. 
Tobeck stated there were a number of programs available.  Jennifer Cariglio, Solid 
Waste Coordinator, visits schools and looks for events to promote recycling in the City.  
 
Mayor Ives stated it was a hard pill to swallow and an unfortunate result of  today’s 
economy.   
 
It was moved by Mayor Pro Tem Maciel and seconded by Council Member Elliott to 
direct staff to advertise a 24% rate increase.  Voice vote found all in favor; passed and 
so ordered.  
 

5. ACCEPT THE POLICE DEPARTMENT’S REORGANIZATION EFFORTS:  AUTHORIZE 
AMENDMENT TO THE CITY’S CLASSIFICATION AND COMPENSATION PLANS AND 
POSITION CONTROL ROSTER BY APPROVING THE ESTABLISHMENT OF 
CLASSIFICATION SPECIFICATION AND SALARY RANGE FOR POLICE SUPPORT 
OPERATIONS MANAGER AND PROFESSIONAL STANDARDS OFFICER AND 
APPROVING THE ADDITION OF ONE POLICE CAPTAIN POSITION, ONE POLICE 
SUPPORT OPERATIONS MANAGER AND ONE PART-TIME PROFESSIONAL 
STANDARDS OFFICER - Maria Olvera, Human Resources Director, presented the staff 
report.  On October 4, 2011, the City Council approved Resolutions 2011-185, 2011-
186, and 2011-187, granting designated periods for two years additional service credit 
with the California Public Employees’ Retirement System and the City’s future 
organizational structure.  
 
Recent change of leadership at the Police Department has provided an opportunity to 
reassess efficiencies and the effectiveness of the Department. The Police Chief, 
assisted by Police Department Command and Supervisory staff, completed an 
evaluation of the current organizational structure, seeking to ensure the greatest focus of 
organizational resources are directed toward serving the community at first line service 
levels.  Utilizing the incentivized retirement program, the following positions are planned 
to be eliminated: two Police Sergeants, two Community Service Officers (non-sworn), 
one Crime Prevention Specialist (non-sworn), and one Administrative Assistant.  
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The planned structural reorganization of the Police Department effectively adds back the 
following positions to personnel staffing: one Police Captain, one non-sworn Police 
Support Operations Manager, one non-sworn Records Unit Supervisor, and one non-
sworn Professional Standards Officer (part-time).  
Through this plan, sworn staffing remains at 85 sworn personnel - one Chief of Police, 
two Captains, four Lieutenants, 10 Sergeants, and 68 Police Officers.   Non-sworn 
staffing is reduced from 42 to 40 - one Police Support Operations Manager, one Records 
Unit Supervisor, one Communications Unit Supervisor, two Executive Assistants, two 
Administrative Assistants, one Crime Prevention Specialist, one Animal Services 
Supervisor, four Animal Services Officers, one Crime Analyst, 12 Communications 
Operators, one Crime Scene Unit Supervisor, four Crime Scene Technicians, two 
Community Service Officers, and seven Records Assistants.  
 
The planned redeployment of existing staff, in concert with elimination and reallocation 
of specific staff positions, is designed to achieve the following goals:  
 

• Enhanced Command structure achieving greater accountability and enhanced 
risk management; 

• Increased staff deployment at first line service levels;  
• Dedicated focus on suppression and eradication of gang and street crimes; 
• Gained efficiencies through an organizational structure recommended by 

POST; 
• Offset the cost of reorganization and achieve ongoing operational cost 

reduction; 
• Preparation for future organizational growth; 
• Succession planning; and  
• Sustainment of current sworn staffing levels.  

 
Based on the results of the classification study, the Human Resources Department 
recommends that the City’s Classification and Compensation Plans and the Position 
Control Roster be amended to incorporate the following adjustments:  
 
Establish Classification Specification and Salary Range: Police Support Operations 
Manager:  
 
Staff recommends a salary range for Police Support Operations Manager of 
approximately $109,076 to $132,584 per year. This recommendation is based in part on 
internal equity among other Division Managers who serve as Assistant/Deputy Directors 
within their respective departments as well as an examination of similar at-will / 
confidential / Senior Management-level positions in other Police Departments where 
extensive law enforcement experience and/or management of the intricacies unique to 
Police Departments is required. This position will be responsible for general oversight of 
several departmental units including Records and Communications, budget and policy 
administration.  
 
Establish Classification Specification and Salary Range: Professional Standards Officer 
(Part-Time, Limited Service):  
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Staff recommends that the hourly pay rate range for this part-time, limited service 
position be from $40 to $50 per hour. This classification will be responsible for 
conducting performance audits and various inquiries and investigations of Police 
Department employees as well as for reviewing departmental policies and procedures to 
ensure continual compliance with current laws and best practices.  
Revise Classification Specification: Supervisor of Records Unit:  Revision of the 
classification specification for the non-sworn position of supervisor over the Police 
Department’s Records Unit will be brought before Council in the near future.  It is 
anticipated that staff will recommend updating the title to bring the position in line with 
other non-sworn unit supervisors in the Police Department as well as update the 
specification to include advances in modern technology and any changes in 
responsibilities since the classification was last updated in 1998. Staff also anticipates 
proposing that the classification be placed in the Tracy Mid-Manager’s Bargaining Unit in 
order to provide representation that is similar to the Council-approved representation for 
other non-sworn Police supervisors and City middle management classifications.  As the 
classification is currently represented by the Tracy Police Officers Association, the City is 
required to Meet and Confer prior to implementing any bargaining unit modification.   
Any revision recommended will seek to ensure consistency with Council action to date, 
as well as ensure placement in an employee group that is organizationally appropriate.  
 
Staff recommended that the Council adopt the Police Department’s reorganization plan 
and authorize the Human Resources Director to amend the City’s Classification and 
Compensation Plans and the Budget Officer to amend the Position Control Roster by 
approving the establishment of classification specification and salary range for Police 
Support Operations Manager and Professional Standard Officer, and approving the 
addition of one Police Captain position, one Police Support Operations Manager, and 
one Part-Time Professional Standards Officer. 
 
Council Member Elliott stated he assumed that this was the organization Chief Hampton 
needed.  Chief Hampton stated, yes, in order to prepare for current and future 
challenges of the Police Department. 
 
Mayor Ives invited members of the public to address Council on the item.  There was no 
one wishing to address Council on the item. 
 
It was moved by Council Member Abercrombie and seconded by Council Member 
Rickman to adopt Resolution 2011-217 accepting the Police Department’s 
reorganization efforts:  authorizing Amendment to the City’s classification and 
compensation plans and position control roster by approving the establishment of 
classification specification and salary range for Police Support Operations Manager and 
Professional Standards Officer and  approving the addition of one Police Captain 
Position, one Police Support Operations Manager and one Part-Time Professional 
Standards Officer.  Voice vote found all in favor; passed and so ordered.  
 

6. SECOND READING AND ADOPTION OF ORDINANCE 1164, AN ORDINANCE OF 
THE CITY OF TRACY PREZONING THE FILIOS/DOBLER ANNEXATION PROJECT 
SITE PLANNED UNIT DEVELOPMENT (PUD) APPLICATION NUMBER A/P09-0002 
 
The Clerk read the title of Proposed Ordinance 1164. 
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It was moved by Council Member Abercrombie and seconded by Council Member Elliott 
to waive the reading of the text.  Voice vote found all in favor; passed and so ordered. 
 
It was moved by Council Member Abercrombie and seconded by Council Member Elliott 
to adopt Ordinance 1164.  Roll call vote found all in favor; passed and so ordered. 
 

7. ITEMS FROM THE AUDIENCE – None. 
 
8. COUNCIL ITEMS 

 
A. Appointment of City Council Subcommittee to Interview Applicants for Four 

Vacancies on the Tracy Arts Commission – On December 31, 2011, there will be 
four vacancies on the Tracy Arts Commission due to term expirations.  The 
vacancies are being advertised and the three week recruitment period will close 
on November 15, 2011.   In accordance with Resolution 2004-152, a two-
member subcommittee needs to be appointed to interview the applicants and 
make a recommendation to the full Council.  Mayor Pro Tem Maciel and Council 
Member Elliott volunteered. 

 
Council Member Abercrombie asked that Council consider endorsing the California 
Cancer Research Act and asked that it be brought back to Council for consideration. 
 
Council Member Abercrombie stated Brighter Christmas needed help accepting 
applications on November 28 and 29, and would need help on December 3 to screen 
applicants. 
 
Council Member Abercrombie wished his son good luck as he leaves for boot camp. 
 

9. ADJOURNMENT - It was moved by Council Member Abercrombie and seconded by 
Council Member Elliott to adjourn.  Voice vote found all in favor; passed and so ordered.  
Time 9:48 p.m. 
 
 

The above agenda was posted at the Tracy City Hall on November 10, 2011.  The above 
are summary minutes.  A recording is available at the office of the City Clerk. 
 
  
 
       ____________________________ 
       Mayor 
 
ATTEST: 
 
 
 
___________________________ 
City Clerk 
 
 



 
TRACY CITY COUNCIL - SPECIAL MEETING MINUTES 

 
February 7, 2012, 6:30 p.m. 

 
Council Chambers, 333 Civic Center Plaza, Tracy 

 
 
 
1. CALL TO ORDER – Mayor Ives called the meeting to order at 6:30 p.m. for the purpose 

of a closed session to discuss the items outlined below.    
 

2. ROLL CALL – Roll call found Council Members Abercrombie, Elliott, Rickman, Mayor 
Pro Tem Maciel and Mayor Ives present.  

 
3. ITEMS FROM THE AUDIENCE – None 

 
4. CLOSED SESSION -   

 
A. (Real Property Negotiations (Govt. Code section 54956.8) 

 
• Property Location: 741 and 729 Central Avenue  

(APN #235-068-06) 
 

Negotiator(s) for  Andrew Malik, Director of Development and Engineering 
the City Services; Scott Claar, Associate Planner 

 
Negotiating Parties: Mary Ann Brigham 

 
Under Negotiation: Price and terms of payment for the sale or lease of the 

property 
 

 
B. Anticipated Litigation (Gov. Code, section 54956.9(b)) 

 
• December 29, 2011 letter from Lance Rogers, Esq. threatening litigation 

 
5. MOTION TO RECESS TO CLOSED SESSION – Council Member Abercrombie 

motioned to recess the meeting to closed session at 6:30 p.m.  Council Member Elliott 
seconded the motion.  Voice vote found all in favor; passed and so ordered. 

 
6. RECONVENE TO OPEN SESSION – Mayor Ives reconvened the meeting into open 

session at 6:54 p.m.  
 
7. REPORT OF FINAL ACTION - None 

 
8. ADJOURNMENT – It was moved by Council Member Abercrombie and seconded by 

Council Member Elliott to adjourn. Voice vote found all in favor; passed and so 
ordered. Time: 6:55 p.m.  
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The agenda was posted at City Hall on February 2, 2012.  The above are action minutes. 
 
 
 

 __________________________    
       Mayor Ives    
     

ATTEST:  
 
______________________  
City Clerk  



February 21, 2012 
 

AGENDA ITEM 1.B
 
REQUEST 
 

ACCEPTANCE OF THE WIDENING OF GRANT LINE ROAD PROJECT (BETWEEN 
BESSIE AVENUE AND MACARTHUR DRIVE) - CIPs 73052, 74057, 75A0, & 72067, 
COMPLETED BY DESILVA GATES CONSTRUCTION OF DUBLIN, CALIFORNIA, 
AND AUTHORIZATION FOR THE CITY CLERK TO FILE THE NOTICE OF 
COMPLETION 
 

EXECUTIVE SUMMARY 
 

The contractor has completed construction of the Grant Line Road Widening Project 
(between Bessie Avenue and MacArthur Drive), in accordance with plans, specifications, 
and contract documents.  Project costs are within the available budget. The primary goal 
of this project was to widen Grant Line Road to four lanes, rehabilitate the pavement 
structural section, and replace decades-old underground utilities. 
 

DISCUSSION 
 

On August 4, 2009, City Council awarded a construction contract to DeSilva Gates 
Construction, of Dublin California, in the amount of $6,743,113, involving the widening 
and reconstruction of the Grant Line Road Project (between Bessie Avenue and 
MacArthur Drive) - CIPs 73052, 74057, 75A0, & 72067. 
 
The scope of work included reconstruction and widening of Grant Line Road into a four 
lane major arterial street between Bessie Avenue and MacArthur Drive.  The work 
included new structural pavement section for unimproved portions of the street and 
rubberized asphalt concrete overlay over the existing base.  
  
Approximately 10,000 linear feet of new trunk sewer and water distribution main was 
installed to replace the existing old deteriorated lines including service connections to 
individual properties and businesses. 
 
The scope of work also included installation of driveways, wheelchair ramps, street 
lightings, fire hydrants, modification of existing traffic signals, and removal and 
replacement of curb, gutter, and sidewalk. 
 
The project site is home for several underground service lines including a Chevron Gas 
transmission line, a PG&E gas line, an AT&T communication trunk line, along with the 
City’s main water transmission line and a storm drainage collection line.  The shallow 
depth of these pipes and the lack of as-built information made the execution of the 
project construction difficult and posed numerous challenges during construction.  
Fourteen change orders were issued to avoid utility conflicts, mitigate unforeseen 
conditions, or construct additional work in the amount of $1,209,752.12.  

 
One change order in the amount of $306,743 was requested by the City to add medians 
and landscaping at certain locations to provide safe and environmentally friendly 
travelled lanes along the street.  The second change order in the amount of $129,436 
was also requested by the City to add infrastructure for utility companies to underground 
the overhead utility poles at a later date. This was necessary to avoid future removal of 
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newly installed street section and side walk for installation of the utilities. The cost of this 
infrastructure ($129,436) has been reimbursed to the City by PG&E and AT&T.  

 
A third change order in the amount of $36,566 was requested by the City to perform 
extra work mandated by Union Pacific Railroad for installation of new railroad crossing 
panels. 

 
A fourth change order in the amount of $107,561.85 was executed for additional 
compensation due to the contractor as a result of an increase in asphalt concrete prices 
due to fluctuations in oil prices. This compensation was paid in accordance with the 
contract specifications and was calculated based upon the Statewide Paving Asphalt 
Price Index determined by the California Department of Transportation. 
       
The remaining change orders were for extra work needed to resolve conflicts with 
numerous old existing utilities or addition work due to unforeseen conditions.  To avoid 
delays and claims, some of this additional work was completed on a time and material 
basis and the remaining work was pre-approved through change orders in accordance 
with the contract documents.  
 
The project construction contract unit prices are based on estimated engineering 
quantities. Actual payment is based on field measured quantities installed by the 
contractor. According to the City’s inspection records, actual field measurement 
quantities exceeded the contract quantities in the amount of $148,154.98. These 
quantities were generally in the asphalt concrete tonnage needed to strengthen weak 
spots in the sub-grade.  There were also additions in concrete and sidewalk work 
quantities.  These quantities were paid in accordance with the bid unit prices of the 
contract and are listed as over run quantities. 
 
Status of budget and project costs is as follows:   
      
A. Construction Contract Amount                $ 6,747,113.00 
B. Approved Change orders    $ 1,209,752.12  
C.  Over run of Quantities     $    148,154.98 
D. Design, construction management, inspection, 
 Testing, & miscellaneous expenses   $ 1,548,960.00 
E. Project Management Charges   $    634,746.00 
 (Estimated) 
F. Right-of-Way Cost     $ 1,498,991.00 
G. Railroad Crossing $    185,000.00 

 
      Total Project Costs     $11,972,717.10 

 
Budgeted Amount    $13,369,800.00 
  

The project has been completed within the available budget, within the time frame of the 
original contract plus the time extension given to the contactor for extra work including 
rain delays, per plans, specifications, and City of Tracy standards. The specifications 
required the contractor to water and maintain the street trees for a period of one year. To 
assure compliance with this requirement, the contractor has posted a cash bond in the 
amount of $10,000 with the City.  
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STRATEGIC PLAN 
 

This agenda item is a routine operational item and does not relate to the Council’s 
strategic plans. 

 
FISCAL IMPACT 
 

CIPs 7352, 7457, 75A0, & 72067 are approved Capital Improvement Projects with 
sufficient funding and there will be no fiscal impact to the General Fund. All remaining 
funds will be transferred back into the respective CIPS. 
 

RECOMMENDATION 
 

That City Council, by resolution, accept the Grant Line Road Reconstruction (between 
Bessie Avenue and MacArthur Drive) Project - CIPs 7352, 7457, 75A0, & 72067, as 
completed by DeSilva Gates Construction, of Dublin, California, and authorize the City 
Clerk to record the Notice of Completion with the San Joaquin County Recorder.  The 
City Engineer, in accordance with the terms of the construction contract, will release the 
bonds and retention payment. 
 

 
Prepared by:  Paul Verma, Senior Civil Engineer 
   
Reviewed by: Kuldeep Sharma, City Engineer 
 
Approved by: Andrew Malik, Development Services Director  

Leon Churchill, Jr., City Manager 



RESOLUTION 2012-_____ 
 

ACCEPTING THE WIDENING OF GRANT LINE ROAD PROJECT (BETWEEN BESSIE 
AVENUE AND MACARTHUR DRIVE) - CIPs 73052, 74057, 75A0, & 72067, 

COMPLETED BY DESILVA GATES CONSTRUCTION OF DUBLIN, CALIFORNIA, AND 
AUTHORIZING THE CITY CLERK TO FILE THE NOTICE OF COMPLETION 

 
WHEREAS, On August 4, 2009, City Council awarded a construction contract to DeSilva 

Gates Construction, of Dublin California, in the amount of $6,743,113, involving the widening 
and reconstruction of the Grant Line Road Project (between Bessie Avenue and MacArthur 
Drive) - CIPs 73052, 74057, 75A0, & 72067, and 
 

WHEREAS, The scope of work included reconstruction and widening of Grant Line Road 
into a four lane major arterial street between Bessie Avenue and MacArthur Drive, and 
 

WHEREAS, The shallow depth of pipes and the lack of as-built information made the 
execution of the project difficult and posed numerous challenges during construction, and 
 

WHEREAS, Fourteen change orders were issued to avoid utility conflicts, mitigate 
unforeseen conditions, or construct additional work in the amount of $1,209,752.12, and 
 

WHEREAS, According to the City’s inspection records, actual field measurement 
quantities exceeded the contract quantities in the amount of $148,154.98, and 
 

WHEREAS, Status of budget and project costs is as follows:   
      
 Construction Contract Amount                $ 6,747,113.00 
 Approved Change orders    $ 1,209,752.12  
  Over run of Quantities     $    148,154.98 
 Design, construction management, inspection, 
 Testing, & miscellaneous expenses   $ 1,548,960.00 
 Project Management Charges   $    634,746.00 
 (Estimated) 
 Right-of-Way Cost     $ 1,498,991.00 
 Railroad Crossing $    185,000.00 

      Total Project Costs     $11,972,717.10 
 
WHEREAS, The project has been completed within the available budget, within the time 

frame of the original contract plus the time extension given to the contactor for extra work 
including rain delays, per plans, specifications, and City of Tracy standards, and 
 

WHEREAS, The specifications required the contractor to water and maintain the street 
trees for a period of one year and the contractor has posted a cash bond in the amount of 
$10,000 with the City for this requirement, and 

 
WHEREAS, CIPs 7352, 7457, 75A0, & 72067 are approved Capital Improvement 

Projects with sufficient funding and there will be no fiscal impact to the General Fund. All 
remaining funds will be transferred back into the respective CIPS; 
 

NOW, THEREFORE, BE IT RESOLVED that City Council accepts the Grant Line Road 
Reconstruction (between Bessie Avenue and MacArthur Drive) Project - CIPs 7352, 7457, 
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75A0, & 72067, as completed by DeSilva Gates Construction, of Dublin, California, and 
authorizes the City Clerk to record the Notice of Completion with the San Joaquin County 
Recorder.  The City Engineer, in accordance with the terms of the construction contract, will 
release the bonds and retention payment. 

 
 

******************************** 
 

 The foregoing Resolution __________ was adopted by the Tracy City Council on the 
21st day of February, 2012 by the following vote: 
 
 
AYES:   COUNCIL MEMBERS: 
 
NOES:  COUNCIL MEMBERS: 
 
ABSENT:  COUNCIL MEMBERS: 
 
ABSTAIN:  COUNCIL MEMBERS: 
 
 
 
      ________________________________ 
      MAYOR 
 
 
ATTEST 
 
 
_____________________________ 
CITY CLERK 
 



February 21, 2012 
 

AGENDA ITEM 1.C 
 
REQUEST 
 

APPROVE AN OFFSITE IMPROVEMENT AGREEMENT (OIA), FOR CONSTRUCTION 
OF PUBLIC IMPROVEMENTS ALONG THE FRONTAGE OF THE PROPOSED RV 
STORAGE FACILITY TO BE LOCATED AT 4180 NORTH TRACY BOULEVARD, AND 
AUTHORIZATION FOR THE MAYOR TO EXECUTE THE OIA 
 

EXECUTIVE SUMMARY 
 
Tracy Mini Storage, LLC, a limited liability company, the developer for the Tracy RV 
Storage Facility on Tracy Boulevard was required to complete offsite street frontage 
improvements on the east side of Tracy Boulevard as a condition of approval of their 
development and enter into an Offsite Improvement Agreement with the City to ensure 
completion of offsite improvements. Approval of this agreement will authorize 
construction of the offsite improvements and facilitate completion of the development 
project in a timely manner. 

 
DISCUSSION 

 
On March 29, 2011, the Director of Development Services approved development of a 
recreational vehicle storage facility also known as Tracy RV Storage. Approval of this 
development was subject to certain conditions of approval. The Developer was required 
to design and complete construction of street and utility improvements on the east side 
of Tracy Boulevard prior to the issuance of certificate of occupancy. The Developer was 
also required to enter into an Offsite Improvement Agreement (OIA) with the City, and 
post improvement security in an amount and form acceptable to the City Attorney, to 
guarantee completion of these improvements on Tracy Boulevard. 
 
Improvement plans, specifications, and cost estimates for the frontage street and utility 
improvements on Tracy Boulevard have been prepared by the Developer and reviewed 
by Engineering staff. The Developer has executed the OIA and submitted the required 
security, to guarantee completion of the improvements covered under the OIA. The OIA 
is on file with the office of the City Engineer and is available for review upon request. 
 
Upon completion of the OIA, the City will accept all offers of dedication of public right-of-
way and accept the improvements for maintenance. 

 
FISCAL IMPACT 
 

There will be no impact to the General Fund. The Developer has paid the cost of 
reviewing the improvement plans, and processing the OIA. 
 

STRATEGIC PLAN  
 
 This agenda item is consistent with the Council approved Economic Development 
 Strategy to ensure physical infrastructure necessary for development. 
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RECOMMENDATION 
 

That City Council, by resolution, approve the Offsite Improvement Agreement with Tracy 
Mini Storage, LLC, for construction of street and utility improvements on Tracy 
Boulevard, and authorize the Mayor to execute the Offsite Improvement Agreement. 

 
 
Prepared by: Ranchhod Pandya, Assistant Civil Engineer  

Cris Mina, Senior Civil Engineer 
 
Reviewed by: Kuldeep Sharma, City Engineer 
 
Approved by: Andrew Malik, Development and Engineering Services Director 
  Leon Churchill, Jr., City Manager 
 
Attachment: 
 
 A – Vicinity Map 





RESOLUTION 2012-_____ 
 

APPROVING AN OFFSITE IMPROVEMENT AGREEMENT (OIA), FOR 
CONSTRUCTION OF PUBLIC IMPROVEMENTS ALONG THE FRONTAGE OF THE 
PROPOSED RV STORAGE FACILITY TO BE LOCATED AT 4180 NORTH TRACY 

BOULEVARD, AND AUTHORIZING THE MAYOR TO EXECUTE THE OIA 
 

WHEREAS, On March 29, 2011, the Director of Development Services approved 
development of a recreational vehicle storage facility also known as Tracy RV Storage, and 
 

WHEREAS, Approval of this development was subject to certain conditions of approval, 
and 
 

WHEREAS, The Developer was required to design and complete construction of street 
and utility improvements on the east side of Tracy Boulevard prior to the issuance of a 
certificate of occupancy, and 
 

WHEREAS, Improvement plans, specifications, and cost estimates for the frontage 
street and utility improvements on Tracy Boulevard have been prepared by the Developer and 
reviewed by Engineering staff, and 
 

WHEREAS, The Developer has executed the OIA and submitted the required security to 
guarantee completion of the improvements covered under the OIA, and 
 

WHEREAS, Upon completion of the OIA, the City will accept all offers of dedication of 
public right-of-way, and accept the improvements for maintenance, and 

 
WHEREAS, There will be no impact to the General Fund. The Developer has paid the 

cost of reviewing the improvement plans, and processing the OIA; 
 

NOW, THEREFORE, BE IT RESOLVED that City Council approves the Offsite 
Improvement Agreement with Tracy Mini Storage, LLC, for construction of street and utility 
improvements on Tracy Boulevard, and authorize the Mayor to execute the Offsite Improvement 
Agreement. 

 
******************************** 

 
 The foregoing Resolution __________ was adopted by the Tracy City Council on the 

21st day of February, 2012 by the following vote: 
 
 
AYES:   COUNCIL MEMBERS: 
NOES:  COUNCIL MEMBERS: 
ABSENT:  COUNCIL MEMBERS: 
ABSTAIN:  COUNCIL MEMBERS: 
 
 
      ________________________________ 
      MAYOR 
 
ATTEST 
 
_____________________________ 
CITY CLERK 



February 21, 2012 
 

AGENDA ITEM 1.D 
 
REQUEST 
 

APPROVE AMENDMENT 7 TO THE PROFESSIONAL SERVICES AGREEMENT 
WITH RBF CONSULTING, FOR THE ELLIS SPECIFIC PLAN PROJECT 

 
EXECUTIVE SUMMARY 
 

This request is to approve Amendment 7 to the Professional Services Agreement with 
RBF Consulting to complete the environmental review for proposed revisions, 
amendments and new applications for the Ellis Specific Plan project.  

 
DISCUSSION 
 

The Ellis Specific Plan, Development Agreement, and related project applications were 
approved by the City on December 16, 2008. Since that time a law suit was filed by 
Tracy Alliance for a Quality Community (TRAQC) challenging the Environmental Impact 
Report and the Development Agreement. TRAQC prevailed in the trial court and the 
case is now before the Court of Appeals.  New applications have been filed to amend 
the Ellis Specific Plan and Development Agreement. Such applications and potential 
approvals first require review under the California Environmental Quality Act (CEQA).  
 

 Processing Steps for the new Ellis Project Applications 
 
New applications for changes to the Specific Plan, General Plan Amendment, and 
Development Agreement will be reviewed and evaluated by staff, and environmental 
documentation would begin after refining the project description. Together, these 
processes will take several months to a year and will include public hearings with the 
Planning Commission and City Council. A separate agenda item addresses the 
authorization to negotiate revisions to the Development Agreement.   

 
STRATEGIC PRIORITY 
 

This agenda item does not directly relate to Council’s strategic plans. 
 
FISCAL IMPACT 
 

There will be no impact to the General Fund. City Council approved a Reimbursement 
Agreement with the Surland Companies on August 5, 2003, to cover the costs of staff 
time and consultant work related to the Ellis Specific Plan Project (Resolutions 2003-276 
and 2004-163). A new Cost Recovery Agreement (replacing the original agreement) was 
entered into on February 1, 2012, between the City and the Surland Companies to cover 
all costs (staff, consultant, and legal) associated with working on the project. RBF 
Consulting was selected to prepare environmental documents for the Ellis project after a 
Request for Proposal process.   
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RECOMMENDATION 
 

Staff recommends that City Council, by resolution, authorize Amendment 7 to the 
Professional Services Agreement with RBF Consulting in the amount of $239,090, and 
authorize the Mayor to execute the Amendment. 

 
Prepared by: Bill Dean, Assistant DES Director 
 
Reviewed by: Andrew Malik, Director of Development and Engineering Services 
Approved by: Leon Churchill, Jr., City Manager 
 
 
Attachment: 
 
City Council Resolution approving PSA Amendment 7 with RBF, which includes as attachments 
to the resolution PSA Amendment 7 and Scope of Work for the Ellis Specific Plan project 
environmental work.  



RESOLUTION 2012-_____ 
 
APPROVING AMENDMENT 7 TO THE PROFESSIONAL SERVICE AGREEMENT WITH RBF 
CONSULTING FOR THE ELLIS PROJECT AND AUTHORIZING THE MAYOR TO EXECUTE 

THE AGREEMENT 
 

WHEREAS, On September 16, 2003, City Council approved a Professional Service 
Agreement with RBF Consulting after a request for proposals process in conformance with 
Tracy Municipal Code Section 2.20.140 to complete a Supplemental Environmental Impact 
Report (SEIR) for the South Schulte Specific Plan, in order to complete the environmental 
analyses required to develop a portion of the South Schulte area known as Ellis (Resolution 
2003-326), and 
 

WHEREAS, The Professional Service Agreement was amended to expand the work to 
complete the SEIR on June 1, 2004, by Resolution 2004-162, and 
 

WHEREAS, The scope of work was increased on July 18, 2006, by Resolution 2006-167 
to complete a full EIR for the Ellis site inclusive of an aquatics center, and 
 

WHEREAS, The scope of work was increased on August 7, 2007, by Resolution 2007-
189 to complete additional traffic modeling work, air quality analysis, alternatives analysis, and 
includes professional consulting services related to processing applications through the San 
Joaquin County Local Agency Formation Commission (LAFCO), and  
 

WHEREAS, The scope of work was augmented on February 19, 2008, by Resolution 
2008-026 to re-issue a Notice of Preparation and perform additional work related to a revised 
project description, addition of a project alternative to the analysis, inclusion of program level 
alternatives, reformatting the document to include a two-tiered document with both 
programmatic level of environmental review and project level of review, additional sewer 
capacity analyses, additional Phase 1 environmental review, and meetings, and 
 

WHEREAS, City Council certified the City of Tracy/Surland Companies Development 
Agreement and Ellis Specific Plan Applications EIR (SCH # 2006102092) on December 16, 
2008, and 
 

WHEREAS, The scope of work was augmented on November 16, 2010, to address 
applications for new neighborhoods proposed to be added to the Ellis project which require a 
separate Supplemental Environmental Impact Report, and  
 

WHEREAS, On December 15, 2011, the Surland Companies submitted an application to 
amend the Ellis Specific Plan, Development Agreement and related project applications, which 
will first require environmental review, and 
 

WHEREAS, There is no fiscal impact to the General Fund because the developer is 
responsible for all costs associated with processing the environmental and other work related to 
the project and pursuant to the Cost Recovery Agreement dated February 1, 2012 between the 
City and Surland Companies;    
 

NOW, THEREFORE, BE IT RESOLVED, That City Council approves Amendment 7 to 
the Professional Service Agreement with RBF Consulting (Exhibit A to this resolution) as 
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specified in the Scope of Work (Exhibit A to the Professional Service Amendment 7) in the 
amount of $239,090, and authorizes the Mayor to execute the Agreement. 
 

******************************** 
 

 The foregoing Resolution __________ was adopted by the Tracy City Council on the 
21st day of February, 2012 by the following vote: 
 
 
AYES:   COUNCIL MEMBERS: 
 
NOES:  COUNCIL MEMBERS: 
 
ABSENT:  COUNCIL MEMBERS: 
 
ABSTAIN:  COUNCIL MEMBERS: 
 
 
 
      ________________________________ 
      MAYOR 
 
 
ATTEST 
 
 
_____________________________ 
CITY CLERK 
 

























February 21, 2012 
 

AGENDA ITEM 1.E 
 
REQUEST 

 
APPROVING THE 2012 CALENDAR YEAR BUDGET FOR THE OPERATION OF THE 
TRACY MATERIAL RECOVERY FACILITY AND SOLID WASTE TRANSFER 
STATION 
 

EXECUTIVE SUMMARY 
 

Approve the 2012 calendar year budget for the operation of the Tracy Material Recovery 
Facility and Solid Waste Transfer Station in the amount of $10,557,600. 

 
DISCUSSION 
 

The Service Agreement between the City of Tracy and Tracy Material Recovery and 
Solid Waste Transfer, Inc., for the operation of the Material Recovery Facility (MRF), 
requires the budget for the MRF be approved annually by the City of Tracy.  The MRF 
has been in operation since May 1, 1995.  The attached budget submitted by Tracy 
Material Recovery and Solid Waste Transfer, Inc. for City Council approval is for 
calendar year 2012.   
 
The total MRF budget is forecasted to be $10,557,600 for 2012.  Key factors for the 
proposed budget requirements include:   
 

• Foothill Sanitary Landfill, the ultimate repository for the residual waste coming 
from the MRF, increased its tipping fee by $1.56 a ton January 1, 2010, $1.00 a 
ton January 1, 2011, and $1.00 a ton January 1, 2012.  The MRF has increased 
its tipping fees accordingly.   

• The MRF processed 111,078 tons for 2010, revised forecast of 110,500 tons for 
2011, and estimated 113,000 tons for 2012. 

• Previous measures taken including employee layoffs, reduction in operating 
costs, and delayed capital purchases. 

• A condition for permit extension/renewal by San Joaquin County requires the 
MRF to improve a section of roadway on MacArthur Drive.  This improvement is 
estimated to cost $1,200,000.   

 
The City Council, by Resolution 2011-226 (December 6, 2011), authorized a new 
monthly solid waste rate to preserve the enterprise fund’s economic health and comply 
with the covenants of the California Pollution Control Financing Authority (CPCFA) Solid 
Waste Refunding Revenue Bonds (Tracy Material Recovery Facility Project Series 
1999A and 1999B.  Below is a summary of the expenditures and revenues of the 2012 
MRF budget:  
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STRATEGIC PLAN 
  

This agenda item supports the Environmental Sustainability Strategic Plan through a 
budget that provides programs that help meet sustainability goals by waste reduction, 
increased recycling, and composting. 

 
FISCAL IMPACT 
 

There is no fiscal impact to the General Fund.  The excess revenue will be placed in 
reserves of the Solid Waste Fund.   

 
RECOMMENDATION 
 

That the City Council, by resolution, approve the Tracy MRF budget of $10,557,600 
submitted by Tracy Material Recovery and Solid Waste Transfer, Inc. for the operation of 
the Tracy Material Recovery Facility and Solid Waste Transfer Station for calendar year 
2012. 

 
Prepared by Jennifer Cariglio, Management Analyst I, Public Works Department 
Reviewed by Kevin Tobeck, Director of Public Works 
Approved by Leon J. Churchill Sr., City Manager 
 
Exhibit A:  Tracy Material Recovery and Solid Waste Transfer, Inc. Forecasted Service Fee 

Budget 

Tracy Material Recovery and  
Solid Waste Transfer Station 2012 Budget 

 
Debt Service Requirements   $     844,258 
Operating and Maintenance       6,473,900 
Landfill disposal       2,809,000 
Property taxes          153,700 
Operators fee          276,742  
    $10,557,600 
  
Revenue from the rate payers      $7,450,285 
Revenue from sale of recycled materials        1,230,000  
Other revenue sources - Public, South County,  
Mountain House, Interest, etc.        2,432,200 
Revenue excess to the City Solid Waste Fund         (554,885) 
     $10,557,600 



RESOLUTION ________ 
 

APPROVING THE 2012 CALENDAR YEAR BUDGET FOR THE OPERATION OF THE 
TRACY MATERIAL RECOVERY FACILITY AND SOLID WASTE TRANSFER  

STATION IN THE AMOUNT OF $10,557,600 
 

WHEREAS, The “Service Agreement” between the City of Tracy and Tracy Material 
Recovery and Solid Waste Transfer, Inc. (MRF) for the operation of the MRF requires that the 
budget for the MRF be approved annually by the City of Tracy, and 

 
WHEREAS, The total MRF budget is forecasted to be $10,557,600 for January 1, 2012 

to December 31, 2012, and 
 
WHEREAS, The City Council, by Resolution 2011-226 (December 6, 2011) authorized a 

new monthly solid waste rate to preserve the enterprise’s economic health and comply with the 
covenants of the California Pollution Control Financing Authority (CPCFA) Solid Waste 
Refunding Revenue Bonds (Tracy Material Recovery Facility Project Series 1999A and 1999B), 
and  

 
WHEREAS, There is no fiscal impact to the General Fund, and  
 
WHEREAS, The projected revenue excess of $554,885 from the MRF will be placed in 

the Solid Waste Fund; 
 
NOW, THEREFORE, BE IT RESOLVED, That the City Council hereby approves the 

Tracy MRF budget of $10,557,600 submitted by Tracy Material Recovery and Solid Waste 
Transfer, Inc. for the operation of the Tracy Material Recovery Facility and Solid Waste Transfer 
Station for calendar year 2012. 
 

* * * * * * * * * 
 

The foregoing Resolution ________ was passed and adopted by the City Council of the 
City of Tracy on the 21st day of February 2012, by the following vote: 
 
 
AYES:  COUNCIL MEMBERS: 
NOES:  COUNCIL MEMBERS: 
ABSENT: COUNCIL MEMBERS: 
ABSTAIN: COUNCIL MEMBERS: 

______________________________ 
Mayor 

ATTEST: 
 
 
________________________ 
               City Clerk 







February 21, 2012 
 

AGENDA ITEM  1.F
 
REQUEST 

 
AUTHORIZE THE MAYOR TO EXECUTE A COOPERATIVE AGREEMENT 
WITH SJCOG FOR PROPOSITION 1B PTMISEA FUNDS IN THE AMOUNT OF 
$55,531 FOR THE PURCHASE OF A TRANSIT BUS AND APPROPRIATE 
THE FUNDS TO CIP 77542 

 
EXECUTIVE SUMMARY 
  

Proposition 1B (Prop 1B) Funds are available to the City of Tracy in the amount 
of $55,531 through the San Joaquin Council of Governments (SJCOG).  These 
funds are for the purpose of public transportation modernization, improvement 
and service enhancement. An application to use these funds for the purpose of 
purchasing a replacement transit bus has already been approved by the state. To 
obtain these funds, The City and SJCOG must enter into a Cooperative 
agreement.   

 
DISCUSSION 
 

The City of Tracy applied for Prop 1B Public Transportation Modernization, 
Improvement, and Service Enhancement (PTMISEA) Funds with SJCOG in the 
amount of $40,000 for the purchase of a replacement transit bus. In addition, the 
City has an additional $15,531 in earned interest from a previous project 
available that can be used toward the purchase of a bus. To obtain the Prop 1B 
PTMISEA funding the City of Tracy must enter into a Cooperative Agreement 
with SJCOG.  

 
The purpose of this project is to replace a bus where the service life has reached 
an end according to industry standards. Replacement of an aging vehicle will 
result in reduced maintenance costs and reduced downtime due to mechanical 
issues. 
 
The funds in this cooperative agreement will need to be appropriated to existing 
CIP 77542. The total amount of $55,531 will not completely pay for an new bus, 
but will be used to supplement existing FTA Section 5307 and TDA funds already 
apportioned for this purpose.  
 

STRATEGIC PLAN 
 

This agenda item is a routine operational item and does not relate to the 
Council’s strategic plans. 

 
FISCAL IMPACT 

 
There is no fiscal impact to the General Fund.  The costs are covered completely 
by Prop 1B PTMISEA funds, FTA funds, and TDA funds.   
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RECOMMENDATION 

 
Authorize The Mayor to execute a Cooperative Agreement with SJCOG for 
Proposition 1B PTMISEA funds in the amount of $55,531 for the purchase of a 
transit bus and appropriate the funds to CIP 77542. 

 
Prepared by: Ed Lovell, Management Analyst II 
 
Reviewed by: Rod Buchanan, Director of Parks and Community Services 
 
Approved by: R. Leon Churchill, Jr., City Manager 
 
 
Attachment  
 
Exhibit “A” –SJCOG Contract No.: 12-045 - Cooperative Agreement for PTMISEA 
Purchase of a Transit Cutaway Bus. 
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RESOLUTION ________ 

 
 

AUTHORIZE THE MAYOR TO EXECUTE A COOPERATIVE AGREEMENT WITH SJCOG 
FOR PROPOSITION 1B PTMISEA FUNDS IN THE AMOUNT OF $55,531 FOR THE 
PURCHASE OF A TRANSIT BUS AND APPROPRIATE THE FUNDS TO CIP 77542 

 
WHEREAS, Proposition 1B Public Transportation Modernization, Improvement, and 

Service Enhancement (PTMISEA) funds are available to the City of Tracy in the amount of 
$55,531 through the San Joaquin Council of Governments (SJCOG) for the purpose of 
purchasing a transit bus; and 

 
WHEREAS, To secure the Proposition 1B PTMISEA funds, the City must enter into a 

Cooperative Agreement with the San Joaquin Council of Governments; and 
 
WHEREAS, The costs are covered completely by Proposition 1B PTMISEA funds, FTA 

funds and TDA funds.  
 
NOW, THEREFORE, BE IT RESOLVED, That the City Council hereby authorizes the 

Mayor to execute a Cooperative Agreement with the San Joaquin Council of Governments for 
Proposition 1B PTMISEA funds in the amount of $55,531 for the purchase of a transit bus and 
appropriates the funds to CIP 77542. 

           
* * * * * * * * * * * * * 

 
The foregoing Resolution ________ was passed and adopted by the City Council of the 

City of Tracy on the 21st day of February, 2012, by the following vote: 
 

 
AYES:  COUNCIL MEMBERS: 

NOES:  COUNCIL MEMBERS: 

ABSENT: COUNCIL MEMBERS: 

ABSTAIN: COUNCIL MEMBERS: 

 

____________________________ 
Mayor 

 
ATTEST: 
 
 
________________________ 

City Clerk 



February 21, 2012 
 

AGENDA ITEM 3
 

REQUEST 
 

PUBLIC HEARING TO CONSIDER A PRELIMINARY AND FINAL DEVELOPMENT 
PLAN APPLICATION FOR A CALIFORNIA HIGHWAY PATROL FACILITY AND A 
TELECOMMUNICATION FACILITY ON A SITE TOTALING APPROXIMATELY 4.7 
ACRES ON PESCADERO AVENUE, APPROXIMATELY 2,100 FEET EAST OF 
MACARTHUR DRIVE, ASSESSOR’S PARCEL NUMBER 213-070-75. APPLICANT IS 
KIER & WRIGHT CIVIL ENGINEERS & SURVEYORS AND PROPERTY OWNER IS 
PONY UP TRACY, LLC. APPLICATION NUMBER D11-0007. 

 
EXECUTIVE SUMMARY 
 

This agenda item relates to the review and approval of a Preliminary and Final 
Development Plan for a California Highway Patrol (CHP) facility in the Northeast 
Industrial Area (NEI).  The proposed facility will be comprised of an office and accessory 
buildings, commercial truck inspection, CHP vehicle service and storage, and a 
freestanding telecommunication tower for public safety use. 

 
DISCUSSION 

 
Background 
  
In 1996, City Council adopted the NEI Concept Development Plan within which the 
project area is located.  The site is zoned Planned Unit Development (PUD), is 
designated Industrial by the General Plan, and is designated Light Industrial by the NEI 
Concept Development Plan.  In accordance with Tracy Municipal Code (TMC) Section 
10.08.1830, the Planning Commission and the City Council shall review all Planned Unit 
Development Preliminary and Final Development Plans (PDP/FDP). 
 
Site and Project Description 
 
The project site is one parcel of approximately 4.7 acres located on the south side of 
Pescadero Avenue, approximately 2,100 feet east of MacArthur Drive and directly north 
of the Home Depot distribution center (Attachment A).  A storm water detention basin 
and dirt stock pile that serves the site will be developed on an approximately 0.9 acre 
parcel immediately to the east.  The basin and pile will remain until permanent storm 
water infrastructure is constructed to serve the NEI area and project site. 
 
The proposed project is a CHP facility, comprised of a 16,367 square foot office building, 
a 4,793 square foot automobile service building, a patrol car fueling station, storage 
buildings totaling 1,951 square feet, carports with solar panels, and associated onsite 
parking and landscaping improvements (Attachment B).  The proposal includes a 140-
foot tall four-legged lattice telecommunication tower with associated antennas, 
microwave dishes, and ground equipment.  In accordance with State requirements, the 
project has been designed to comply with the Essential Services Seismic Safety Act 
(ESA) regulated by the California Health and Safety Code.  Although not a City 
requirement, the project is also aiming to achieve Leadership in Energy and 
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Environmental Design (LEED) Gold standard from the United States Green Building 
Council (USGBC).  According to the applicant, the existing CHP office on Grant Line 
Road will close upon the opening of the new facility. 

 
Architecture 
 
The proposed CHP facility meets the City’s Design Goals and Standards for commercial 
development.  The buildings are proposed to be constructed of colored concrete 
masonry and metal roofs, including equipment storage areas for architectural 
consistency throughout the site.  The office and auto service buildings are located 
adjacent to Pescadero Avenue, which results in a strong architectural presence on the 
street.  A majority of the parking area is located behind the office and auto service 
buildings so that it is not readily visible from the street.  The storage buildings and 
telecommunication tower are located along the rear of the site.  Aside from the 
telecommunication tower, all ground-mounted equipment will be screened from public 
view with walls or landscaping.  Onsite security fencing, which encloses employee 
parking areas, CHP vehicle storage areas, auto service areas, equipment storage areas, 
and the telecommunication tower, is proposed to be constructed of metal posts and 
masonry columns and walls to match and compliment the building architecture. 
 
Circulation, Parking, and Landscaping 
 
The parking area has been designed to provide adequate vehicular and pedestrian 
circulation as well as security of employee-only areas.  The proposed parking area 
meets the minimum parking and landscaping requirements established in the TMC and 
NEI plan.  Landscaping of parking areas is required for customer and employee parking 
areas, but is not required for facilities and equipment storage areas, including 
automobile service areas and storage of CHP vehicles.   
 
Telecommunication Facility 
 
The TMC Telecommunications Ordinance defines new freestanding telecommunication 
facilities as major facilities.  Approval of a Conditional Use Permit (CUP) granted by the 
Planning Commission is required for major facilities.  The Development Review for the 
facility requires City Council approval as part of the project PDP/FDP.  The 
Telecommunications Ordinance requires that telecommunication facilities taller than 
thirty-five feet to be monopoles or guyed towers to minimize visibility of the tower from 
adjacent properties.  However, if a self-supporting tower, such as a lattice tower, is 
required for the capacity or height of the telecommunication use, and evidence is 
submitted to demonstrate such need, a self-supporting tower may be approved. 
 
According to the applicant, the proposed telecommunication tower is necessary for the 
operation of the CHP facility.  The tower is proposed to be a four-legged lattice tower 
with a total height of 140 feet (Attachment B).  The tower has been designed to ESA 
standards and to accommodate antennas and microwave dishes for CHP and other 
local, state, and federal agency use.  According to the applicant, this can only be 
achieved with the design and rigidness of a four-legged freestanding tower.  Additionally, 
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the microwave dishes operate by line of sight, which is dependent upon strategic vertical 
and horizontal separation between dishes.  A monopole, by comparison, does not 
provide the rigidity or antenna space needed for CHP’s antennas and microwave dishes.  
A photographic example of the tower is provided as Attachment C, and photosimulations 
of the tower in the context of the site are provided as Attachment D. 
 
While a freestanding lattice tower of this height and size is not preferred over 
monopoles, CHP has deemed it necessary for the operation of the CHP facility.  On 
January 11, 2012, the Planning Commission granted a CUP for the telecommunication 
facility contingent upon City Council approval of the PDP/FDP for the facility. 
 
Existing CHP Office 
 
There is an existing CHP office operating at 385 W. Grant Line Road.  According to CHP 
staff, the CHP is currently leasing the building from its property owner.  Upon completion 
of the new facility, the existing office will be closed and the operations will be relocated 
to the new facility.  It is not known at this time who will retenant the building at 385 W. 
Grant Line Road. 
 
Planning Commission Recommendation 
 
The Planning Commission evaluated this project during two public hearings.  On 
December 7, 2011, the Planning Commission reviewed and discussed the proposed 
applications.  Planning Commission was generally in favor of the proposed building and 
site improvements and welcomed CHP to Tracy.  The Commission questioned the 
necessity for the telecommunication tower to be so large and what the tower and site 
would look like once it is built.  The applicant was unable to answer the Commission’s 
questions regarding the technical reasons for the size of the tower.  The Commission 
discussed the aesthetic impact of the telecommunication tower on Tracy and considered 
the need for a peer review.  The agenda item was continued until photographic 
examples, photo-simulations, and more information regarding the tower size from the 
CHP could be made available.  An excerpt from the Minutes from this Planning 
Commission meeting is included as Attachment E. 
 
The item was heard for a second time on January 11, 2012.  CHP staff and engineering 
consultants were present at the meeting to provide information on the 
telecommunication tower.  They explained that the Tracy CHP facility is part of a 
statewide public safety network and their engineers recommended the proposed tower 
size to meet the operational needs of the microwave network. They also stated that 
future telecommunication towers will be built and existing towers will be retrofitted to this 
height and size.  The applicant provided a photographic example (Attachment C) and 
photo-simulations of the proposed tower in the context of the site from multiple 
perspectives, which some Commissioners felt did not clearly demonstrate how the tower 
would look once built.  After discussion, the Commission voted unanimously to 
recommend approval of the PDP/FDP to City Council and to approve the CUP 
application subject to City Council approval of the PDP/FDP. An excerpt from this 
Planning Commission meeting’s Minutes is included as Attachment F. 
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Environmental Document 
 
The proposed development is consistent with the Environmental Impact Report (EIR) 
that was prepared for the Northeast Industrial Areas Concept Development Plan and 
certified in 1996.  In accordance with CEQA Guidelines Section 15183, no further 
environmental assessment is required.  An analysis of the project shows that no 
significant on or off-site impacts will occur as a result of this particular project that were 
not already discussed in the Northeast Industrial Areas Concept Development Plan EIR.  
No evidence exists of any significant impacts to occur off-site as a result of the project 
because traffic, air quality, aesthetics, land use and other potential cumulative impacts 
have already been considered within the original environmental documentation.  No new 
evidence of potentially significant effects has been identified as a result of this project. 
 
The proposed telecommunication facility is categorically exempt from the California 
Environmental Quality Act pursuant to CEQA Guidelines Section 15332, which pertains 
to certain in-fill development projects.  Because the project is consistent with the General 
Plan and Zoning, occurs within city limits on a project site of no more than five acres 
substantially surrounded by urban uses, has no value as habitat for endangered, rare or 
threatened species, would not result in any significant effects relating to traffic, noise, air 
quality, or water quality, and can be adequately served by all required utilities and public 
services, no further environmental assessment is necessary. 
 

FISCAL IMPACT 
 

This project does not require the expenditure of any City funds. 
 
STRATEGIC PRIORITY 
 

This project supports the Public Safety Strategic Priority by permitting the establishment 
of a new California Highway Patrol facility in Tracy. 

 
RECOMMENDATION 
 

Staff and Planning Commission recommend that the City Council approve the PDP/FDP 
for the CHP facility and telecommunication tower located on a 4.7 acre site on 
Pescadero Avenue, Application Number D11-0007, subject to the conditions and based 
on the findings contained in the City Council Resolution dated February 21, 2012. 

 
 
Prepared by: Kimberly Matlock, Assistant Planner 
Reviewed by: Bill Dean, Assistant DES Director 
Approved by: Andrew Malik, Development Services Director 

Leon Churchill, Jr., City Manager 
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ATTACHMENTS 
 
Attachment A – Location Map 
Attachment B – Site, Floor, Landscape, Civil, and Elevation Plans dated February 16, 2012 

(oversized – provided separately) 
Attachment C – Photographic example of a similar CHP telecommunication tower dated 

January 11, 2012 
Attachment D – Photosimulations of telecommunication tower dated February 8, 2012 
Attachment E – Excerpt from Planning Commission Minutes dated December 7, 2011 
Attachment F – Excerpt from Planning Commission Minutes dated January 11, 2012 
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Excerpt of Minutes from Dec. 7, 2011  ATTACHMENT E 

 

A. PUBLIC HEARING TO CONSIDER A PRELIMINARY AND FINAL DEVELOPMENT 
PLAN APPLICATION FOR A CALIFORNIA HIGHWAY PATROL FACILITY AND A 
CONDITIONAL USE PERMIT APPLICATION FOR A TELECOMMUNICATION 
FACILITY ON A SITE TOTALING APPROXIMATELY 4.7 ACRES ON 
PESCADERO AVENUE, APPROXIMATELY 2,100 FEET EAST OF MACARTHUR 
DRIVE, ASSESSOR’S PARCEL NUMBER 213-070-75 - APPLICANT IS KIER & 
WRIGHT CIVIL ENGINEERS & SURVEYORS AND PROPERTY OWNER IS PONY 
UP TRACY, LLC. APPLICATION NUMBERS D11-0007 AND CUP11-0005 

 
The staff report was provided by Kimberly Matlock, Assistant Planner. Mrs. Matlock stated the 
item was really for two proposals; the first being the Preliminary and Final Development Plan for 
a California Highway Patrol (CHP) facility, and the second for a Conditional Use Permit (CUP) 
for a telecommunications tower to serve the facility. Mrs. Matlock further stated the site was on 
Pescadero Avenue in the North East Industrial Area (NEI). Mrs. Matlock stated the architect had 
designed the project to meet a number of requirements including the Statewide CHP Manual, 
the Central Services Seismic Safety Act, City Standards, and LEED Standards. Mrs. Matlock 
indicated the facility was comprised of an office building, a secured area for vehicle services and 
storage, and a fueling station. Mrs. Matlock stated in the Telecommunication Ordinance there 
was a preference for telecommunication towers to be of a monopole design. Mrs. Matlock 
further stated the applicant had said the monopole design would not work for the CHP’s needs, 
and they needed a four-legged lattice tower. Mrs. Matlock indicated staff had looked at the 
tower, and analyzed the aesthetic impact to the neighborhood. Mrs. Matlock stated the industrial 
area was probably the best location in the City for such a tower. Mrs. Matlock further stated 
Tracy Fire Department would be having discussions with the CHP regarding the co-location of 
Fire Department needs with this site.  
 
Mrs. Matlock stated on the previous day the Commission had been provided revised Conditions 
of Approval, which were also available at the meeting. Mrs. Matlock further stated staff was 
recommending an additional Condition of Approval for the Conditional Use Permit that reads 
“The telecommunication facility shall be primarily used for public safety telecommunication use.”  
 
Mrs. Matlock indicated staff recommended approval of the project, and the Conditional Use 
Permit for the telecommunication tower.  
 
Commissioner Mitracos asked for clarification on the co-location of the Fire House. Mrs. Matlock 
stated she meant to say co-location of the telecommunication equipment. Commissioner 
Mitracos asked if there was a limit to the towers in terms of design or height. Mrs. Matlock 
answered the Code specified preferences from co-location down to new towers as the last 
preference and in terms of the new towers it ranked monopoles and guide towers as the 
preference. Mrs. Matlock further stated that should those types not work for a user, and they 
could provide evidence to such effect, the City could approve something other than a monopole.  
 
Commissioner Mitracos stated that was typically a cell phone tower and the Code did not 
reference this kind of tower. Mr. Dean stated it didn’t really get into specifics regarding the type 
of technology for a Public Safety Enterprise. Mr. Dean stated as shown on the plans, the dishes 
necessary for this type of public safety were huge, more than ten feet in diameter. 
Commissioner Mitracos stated this tower is a pretty good size and also very wide, and the Holly 
Sugar towers could be seen by the top of Patterson Pass Road. Mr. Dean stated that is why 
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Mrs. Matlock wanted to highlight the fact that this was something that would be visible should it 
get approved. 
 
Vice Chair Ransom asked if there were any alternatives and what alternatives had been 
discussed. Mrs. Matlock stated staff had asked that a monopole be used, however after analysis 
it was determined that because of the functional needs of line-of-sight and rigidity, a monopole 
design would not provide the functionality that they needed. Mr. Dean stated staff was pretty 
clear about the preference for a monopole, and the applicant was pretty clear that they had 
specific needs that couldn’t be met by a monopole. Mr. Dean further stated that internally, staff 
had concluded that even with the monopole, once the applicant installed the giant dishes which 
would stick out over ten feet from the sides; there was not a way to make either option look 
good.  
 
Commissioner Johnson asked for clarification on the height of the tower. Mrs. Matlock stated 
that lattice portion of the tower would be 120 feet, with an additional antenna that would rise 
another 20 feet from the top of the lattice tower.  
 
Mr. Dean stated the CHP had also looked at another site in the I-205 area where staff had many 
more reservations due to the frequency of visitation to the site by the citizens, and it would be 
much more noticeable. 
 
Commissioner Johnson asked if the applicant’s intention was to vacate the building on Grant 
Line Road, and move into the new location when it was built. Mrs. Matlock answered yes. 
Commissioner Johnson asked what the size of the communication tower at the Grant Line 
location was. Mrs. Matlock answered she did not have that information; however it was nothing 
like this. 
 
Commissioner Johnson stated he worked for a company that is in direct competition with Kier 
and Wright, and he should have mentioned this also for the previous item heard, however he 
could be fair and objective on both items.  
 
Commissioner Johnson asked for information on the storm water collection, Mr. Mina provided a 
brief description of the system. Commissioner Johnson asked how the water would be treated, 
because of the fuel and vehicle maintenance system. Mr. Mina answered the applicant would be 
required to install a filtration system to filter the water before it reaches the temporary basin, and 
then it would percolate through the ground. Commissioner Johnson asked if this would meet the 
Regional Water Quality Control Board Standards. Mr. Mina answered there was a storm water 
regulation that they would have to comply with which would be reviewed by City staff when they 
submit their grading plans. Commissioner Johnson asked if the City would be the permit holder 
for the Regional Water Quality Control Board and would be responsible to enforce the 
regulations. Mr. Mina answered yes. 
 
Chair Manne asked if there would be space on the tower available for co-location by commercial 
uses, in addition to the co-location for public use on the telecommunication tower. Mr. Dean 
stated there were no discussions with cell phone companies. Mr. Dean further stated there were 
no requirements that the tower be made available to other agencies. Chair Manne stated he felt 
that with the size of the tower, it may reduce the need for other smaller towers and may be 
beneficial. Mr. Dean answered that was why staff had recommended a condition that it may be 
limited to public safety telecommunication equipment primarily.  
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Chris Cammack, a representative of Pony Up, Tracy, addressed the Commission. Mr. 
Cammack stated that he believed that there would be four microwave dishes, and 
approximately three or four fiberglass poles. Mr. Cammack stated that the CHP and the State 
were open to co-location, and one parking space had been reserved for possible location of 
ground equipment for other public safety entities. Mr. Cammack stated the State would have the 
option of purchasing the facility after the initial ten years, and they expected the State to 
exercise that option. Mr. Cammack stated the reason for the type of tower he believed was wind 
force and rigidity. Mr. Cammack indicated it would be ideal for commercial equipment to locate 
there, however the State would not want to deal with the security issues of opening their facility 
to the commercial entities.  
 
Commissioner Mitracos stated he originally thought this was directly for the CHP; however this 
was a typical development deal. Mr. Cammack stated it was a build-to-suit commissioned by the 
State, however the State was very specific on their needs and the whole project had to go 
through the Department of the State Architect. Commissioner Mitracos stated he was interested 
to know how essential the size of the tower was. Mr. Cammack stated it was very essential, and 
there were line-of-sight requirements and hilltop requirements. Commissioner Mitracos stated 
that 140 feet line-of-sight would get you past Sacramento, and did they really need that much? 
Mr. Cammack answered that was what he has been told. Mr. Cammack added that his 
understanding this was the prototype for the requirement for the entire state.  
 
Commissioner Alexander asked if the 140 foot lattice tower was the industry standard. Mr. 
Cammack stated he did not know what the industry standard was, and there were several 
different types of lattice towers, and then there were guideline towers, and monopole towers. 
Commissioner Alexander asked if the equipment being located on the tower was standard, and 
what the range would be. Mr. Cammack answered he believed they would be able to 
communicate down to Fresno and over to Sacramento.   
 
Vice Chair Ransom asked if this was something Mr. Cammack designed, or if it was the same 
all over the state. Mr. Cammack stated the tower was a prototype that would be used all over 
the state, but the buildings would be designed by different architects, and would be built at 
different sizes.  
 
Commissioner Mitracos stated he was not comfortable with the tower without being able to talk 
to someone from the State or CHP to find out why it was needed. Commissioner Mitracos 
indicated he could not support it.  
 
Vice Chair Ransom asked what Commissioner Mitracos had in mind. Commissioner Mitracos 
stated he wanted to ask why it was needed, what was the purpose, and if it was necessary to be 
this big and tall? 
 
Mr. Dean stated the Telecommunication Ordinance does provide a clause that should the 
Commission feel more information is necessary, a third party review could be done at the 
applicant’s expense. Commissioner Mitracos stated it made sense to him, and would satisfy 
him. 
 
Vice Chair Ransom asked about the difference of the existing 90 foot tower versus the 140 foot 
tower. Commissioner Mitracos answered it was the width he was concerned with, and it was 
hard for him to visualize what the tower would look like.  
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Mr. Cammack stated they had provided elevations which included the tower, and that should 
help the Commission to envision what it would look like. Mr. Cammack indicated he could try to 
get a letter from the state.  
 
Commissioner Johnson stated he was concerned with the height of the tower and the 
appearance; however because of the industrial area in which it would be located it didn’t 
concern him that much. Commissioner Mitracos stated it was a large tower and would be visible 
from a long way away. Commissioner Johnson stated that didn’t concern him because it would 
be in the industrial area, and so close to existing transmission lines.  
 
Vice Chair Ransom asked how long the process would take if the Commission asked for a third 
party review for additional information. Mr. Dean stated it would be at least a month, and 
probably about 2 months before it would be before the Commission again. Vice Chair Ransom 
asked if it was a situation where the answers could be received from the CHP or the State.  Mr. 
Dean stated that may be more expeditious, and he just wanted to make sure the Commission 
was aware of different tools at their disposal.  
 
Vice Chair Ransom asked when the applicant wanted to begin construction. Mrs. Matlock 
answered spring, and they intended to occupy the building by the summer of 2013.  
 
Commissioner Mitracos asked if the plans were finished. Mr. Cammack stated they were about 
75% finished.  
 
Mr. Cammack stated if the tower did not get approved, the CHP would abandon this site, and go 
to another site, most likely in the County and they would still build the tower. Commissioner 
Mitracos stated he felt the Commission was entitled to an explanation for the need for such a 
larger tower.           
 
Commissioner Alexander stated he would prefer to ask questions of the CHP and not the 
Developer.  
 
Mr. Cammack stated there was a letter provided to staff by the CHP which explained the need 
for the telecommunication tower. Chair Manne asked staff if there was a letter which had not 
been provided. Mrs. Matlock answered yes, there was a two-page letter from the CHP, which 
she had summarized in the staff report on pages two and three, under the section titled 
“Telecommunication Tower”. 
 
Commissioner Johnson stated there were a lot of tanks in the City which were visible all over, 
and those tanks were probably only 80 or 90 feet high.  
 
Chair Manne stated he didn’t think the difference between a 90 foot tower and a 120 foot tower 
would be that noticeable. Chair Manne stated his issue was the width of the tower, and he had 
no idea what it would look like. Chair Manne stated he was not for or against the tower; however 
he would like to ask more questions.  
 
Vice Chair Ransom asked if it would be an appropriate motion to table the item until the 
Commission received more information. Mr. Dean stated that would be appropriate, but he 
urged the Commission to be very clear with the request so the applicant knew what the 
Commission was looking for. 
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Commissioner Mitracos stated he was hearing either a peer review, someone from the CHP to 
answer questions, or photographs and the CHP representative.  
 
Vice Chair Ransom asked if the Commission was looking for the tower to be reduced to 
something more reasonable, in which case the Commission would need to determine what was 
reasonable, or was it looking for a definitive answer by whoever was mandating the tower as to 
why the tower needed to be this tall and this wide?           
 
Commissioner Mitracos stated he had talked to a consultant and what he gathered that there 
were a lot of variations to these towers and what you get was not always what was necessary.  
 
Chair Manne asked Commissioner Mitracos if the CHP had come to the meeting and had said 
this tower was absolutely necessary and this is the reason why, would he vote yes. 
Commissioner Mitracos stated he was not technically versed enough to know what was 
necessary and what was not. Commissioner Mitracos added he would prefer the tower be 
smaller if at all possible.  
 
Commissioner Johnson stated he would have liked to see computer generated graphics which 
showed the proposed tower in the site that is was to be on.   
 
Garrett Readler of Kier and Wright addressed the Commission. Mr. Readler asked if short of the 
peer review, the CHP were to come before the Commission or provide a letter to explain the 
circumstances of why they needed a tower of this height and width, would that satisfy the 
Commission. Commissioner Mitracos stated what he had heard was this was a prototype, and 
this was not necessarily one-size-fits-all. Mr. Readler stated that he felt what the Commission 
was looking for was a technical letter stating specific requirements such as a 10 foot microwave 
dish located at 90 feet in height to communicate to Sacramento, rather than a peer review. 
Commissioner Mitracos stated he disagreed, and would want to see a third party review.  
 
Vice Chair Ransom asked what staff felt would be the ideal tower height and width for the City. 
Mr. Dean stated this came down to aesthetics as it related to what tower looks like. Mr. Dean 
further stated he felt that the Ordinance got it right when it specified a preference for a 
monopole; however there were going to be technical circumstances when that will not work. Mr. 
Dean added that when the project came in, staff discussed the tower at length and in the end, 
they were able to make the recommendation because they determined that when you place ten 
foot wide dishes on the tower, it would not make that much difference if it was a lattice tower, or 
a monopole with the dishes hanging off. Mr. Dean further stated staff had asked for the 
minimum height, and the CHP provided the letter trying to explain why.   
 
Vice Chair Ransom asked if there was a way to negotiate down to say 90 feet, and then if in the 
future the CHP needed to go higher, they could come back before the Commission. Mr. Dean 
stated there were several different ways to proceed such as pursue third party verification, or 
photos and other information, or recommend that City Council limit the height to a specific 
number, and then it becomes their application.  
 
Commissioner Mitracos stated he thought that would complicate things. Commissioner Mitracos 
stated he would give his approval to a 140 foot tower if he was convinced that was what was 
necessary.  
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Chair Manne asked what staff based the recommendation on. Mr. Dean stated staff did not 
solicit third party review, and had based their recommendation on proximity to residential areas, 
visibility, dialog with the applicant, previous towers in the City, proximity to power lines, etc. 
 
Vice Chair asked if the CUP could be approved, but work on the tower at a later date. Mr. Dean 
stated he would not recommend that, and he felt that the Commission should take their action 
when they were comfortable with the tower. Vice Chair Ransom stated she felt the Commission 
was comfortable with the project, but had varying degrees of comfort with the tower.  
 
Commissioner Mitracos stated even though this was for the CHP, the City was entitled to 
information and a fair evaluation before a decision was made.           
 
Commissioner Alexander stated he would like to see a third party review.  
 
Vice Chair Ransom stated she wished there was a way for the Commission to show a 
commitment to the facility, while showing its concern with the tower.  
 
Chair Manne stated he was all in favor with the CHP project, and he thought it was a great 
project and the site was a great location for the project; however he would like to continue the 
discussion and receive more information.  
 
Mr. Dean indicated for the Commission’s consideration, the last time a third-party review had 
been sought; it was for a cell tower, and the need was map-able by coverage areas. Mr. Dean 
stated that his concern if this project was to go for a third party review would be who would be 
the arbiter. Mr. Dean added if the CHP stated they need to communicate to Washington D.C., 
who would question that fact? 
 
Commissioner Mitracos stated his feeling was if they were unable to find the third party, then the 
Commission would talk to the CHP, however he felt the Commission should try to locate a third 
party. 
 
It was moved by Commissioner Mitracos that the item be continued until there was further 
information from a third party peer review, photos, and more information from the CHP.   
Commissioner Alexander seconded the motion. Vote found Commissioner Mitracos, and 
Commissioner Alexander in favor, with Commissioner Johnson, Vice Chair Ransom, and Chair 
Manne apposed; motion failed 2-3-0-0. 
 
Vice Chair Ransom stated she would like to continue the discussion and give the opportunity for 
a representative from the CHP to come and justify tower, and to see photos, and know exactly 
how many dishes would be on the tower.  
 
Commissioner Mitracos asked staff who did peer reviews. Mr. Dean answered consultants, and 
telecommunication firms.  
 
Chair Manne stated he felt the CHP’s explanation of the information in layman’s terms would 
suffice. Commissioner Mitracos stated the problem with that was the Commission could hear 
from the CHP, and still want the peer review. Vice Chair Ransom stated she felt if the 
Commission requested the peer review, it did not give the CHP the opportunity to negotiate for a 
smaller tower.   
 
Commissioner Johnson stated he would support Vice Chair Ransom’s proposal.  
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Commissioner Alexander stated he would support Vice Chair Ransom’s proposal however he 
did not feel the CHP would come before the Commission and say they did not really need the 
tower.  
 
Vice Chair Ransom moved that the discussion be tabled until the Commission could have 
specifics by the CHP either in person or by letter as to why they need the tower to be so large, 
and to request that the tower be reduced to whatever the minimum requirement is, and to see 
pictures of anything close to the proposed tower. Commissioner Johnson seconded the motion.      
Voice vote found Commissioner Johnson, Commissioner Mitracos, Vice Chair Ransom, and 
Chair Manne in favor, with Commissioner Alexander apposed; passed 4-1-0-0. 
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1. OLD BUSINESS 
 

A. PUBLIC HEARING TO CONSIDER A PRELIMINARY AND FINAL 
DEVELOPMENT PLAN APPLICATION FOR A CALIFORNIA HIGHWAY 
PATROL FACILITY AND A CONDITIONAL USE PERMIT APPLICATION 
FOR A TELECOMMUNICATION FACILITY ON A SITE TOTALING 
APPROXIMATELY 4.7 ACRES ON PESCADERO AVENUE, 
APPROXIMATELY 2,100 FEET EAST OF MACARTHUR DRIVE, 
ASSESSOR’S PARCEL NUMBER 213-070-75. APPLICANT IS KIER & 
WRIGHT CIVIL ENGINEERS & SURVEYORS AND PROPERTY OWNER 
IS PONY UP TRACY, LLC. APPLICATION NUMBERS D11-0007 AND 
CUP11-0005 

 
The staff report was provided by Mr. Dean who stated Kimberly Matlock was ill. Mr. 
Dean stated the California Highway Patrol (CHP) facility item had been heard at the 
December 7, 2011 meeting and had been continued to allow the Commission to interact 
with the applicant and CHP staff and receive additional information. Mr. Dean stated 
Commission was specific with what they were asking for including photo simulations and 
data regarding the height of the tower. Mr. Dean stated the recommendation provided by 
staff reflected staff’s original recommendation of approval; however the Commission had 
options. Mr. Dean stated due to the nature of the zoning of the site, the project would go 
on to City Council based on the Commission’s action.  
 
Vice Chair Ransom asked if the device summary was supposed to be considered by the 
Commission as well. Mr. Dean stated that was additional information which had come in, 
relating to the telecommunication facility.  
 
Chair Manne asked if the staff’s recommendation was still the same as the previous 
meeting. Mr. Dean answered it was.  
Chair Manne opened the public hearing. 
 
Anthony Berzinas, Facilities Project Manager with the CHP addressed the Commission. 
Mr. Berzinas stated the lattice structure would be 120 feet, with the addition of antennas 
that would make the total height 140 feet. Mr. Berzinas stated the CHP had worked with 
Engineers, the Public Safety Radio Group, and the State of California to develop the 
statewide standard for the necessary rigidity for the microwave transmission, and the 
necessary separation for the multiple bandwidths for the CHP towers. Mr. Berzinas 
stated this was a priority and the site would not work for the CHP without the tower.  
 
Vice Chair Ransom asked about the statewide standard, and if there were any towers 
across the state which did not meet the standard. Mr. Berzinas stated all future towers 
were being built to this standard. Mr. Berzinas further stated there were currently sites 
which did not meet this standard; however they are being replaced because they did not 
allow the separation of bandwidths sufficient enough for their needs. 
 
Commissioner Mitracos asked for information on what guidelines were given. Mr. 
Berzinas stated they did not give guidelines regarding bandwidths separation, they 
received guidelines form the engineers. Mr. Berzinas stated they would have multiple 
communication devices on this tower and the separation was necessary based upon the 
load from the 911 dispatch centers and the multiple band frequencies that exist 
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throughout the State. Commissioner Mitracos asked if the communication tower was 
primarily for communication locally and regionally. Mr. Berzinas stated that was correct, 
and there would also be opportunity for interagency colocation of communication 
devices. Commissioner Mitracos asked if that was essentially a courtesy to the other 
agencies. Mr. Berzinas stated that it was a courtesy however it was also standard 
operating procedure and is strived for in the State of California. Commissioner Mitracos 
asked if colocation was part of a greater communication system. Mr. Berzinas stated not 
at this time however that was a long time goal, and the CHP was primarily the first 
responder for a statewide emergency, and it does aid in that cycle.  
 
Commissioner Alexander asked how effective the lattice type tower compared to a 
monopole. Mr. Berzinas deferred to the engineers. 
 
Jim Pratt of the California Technology Agency addressed the commission. Mr. Pratt 
stated his function at the agency was to manage and design and assist with the 
maintenance of the statewide public safety microwave network. Mr. Pratt stated that the 
agencies were all connected together through the public safety microwave network. Mr. 
Pratt indicated the facility in Tracy would allow the state to install a relay point for the 
network to enhance its resiliency.   Mr. Pratt stated for that reason the tower needed to 
be strong and sturdy enough to maintain all the microwave antennas. Mr. Pratt further 
stated the antennas needed to be ten feet in diameter, and a single antenna is not as 
reliable as two. Mr. Pratt indicated the microwave antennas need to be extremely 
precise and cannot wobble in the wind, move, or they would lose half of their power. Mr. 
Pratt stated that is the reason the lattice type tower was necessary as opposed to a 
monopole was the antennas cannot maintain their bearing on a monopole. Mr. Pratt 
stated radio waves do not travel visible line of site they must take into consideration to 
curvature of the earth, and other factors. Mr. Pratt stated the minimum height would be 
65 feet, but with the separation requirement the second antenna needed to be 40 feet 
higher and for convenience they rounded up to 70 and 120 feet. Mr. Pratt added there 
would also be several other types of antennas that would not function very well next to 
the drums of the microwave antennas. Mr. Pratt further stated that at the site, there was 
a trucking company in the direct line of sight, and the height of that building was 30 feet 
tall.  
 
Commissioner Johnson stated he worked at a civil engineering firm that was in direct 
competition with the applicant Kier and Wright but he could stay fair on the item. 
Commissioner Johnson asked if this would be the first tower in CA that would be 120 
feet tall with the antennas on top. Mr. Pratt stated there were some forestry towers were 
being replaced and they were considerable taller than 120 feet and the picture that had 
been included in the packet was of a tower on Bloomer Mountain which was 180 foot 
lattice tower. Mr. Pratt further stated there was a tower constructed at the CHP 
Headquarters in Sacramento which was the prototype for the new standard; however it 
is painted red and white and has beacon lights on it due to the proximity to their helipad. 
 
Commissioner Johnson stated he had done an internet search and had found one in 
Inland Empire that he believed was close to the tower proposed. Mr. Pratt stated that 
was a very comparable tower.  
 
Commissioner Johnson asked who had prepared the photo simulations. Ian Robertson 
of Henderson Architectural Group addressed the Commission and stated he was the 
preparer of the photos. Commissioner Johnson stated he was disappointed in the photo 
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simulations, and the locations that were chosen. Commissioner Johnson stated that the 
only he felt was any use was photo #2, on Pescadero. Commissioner Johnson state he 
felt this was a good project, and he felt this site would be a good location for the tower, 
he just didn’t know if it needed to be that big.  
 
Vice Chair Ransom asked if this standard was adopted, as she did not want the 
applicant to go ahead with the project and at a later date have it come back because it 
was not tall enough. Mr. Pratt stated that standards are adopted based on the statutes 
that are in place at the time, however this design had been approved by the State 
Architects, however the final approval was still pending the evaluation of the mounting 
bolts and brackets, and was expected any day.           
 
Commissioner Mitracos stated what he knew about microwaves was it is a straight line, 
and asked for information regarding the microwaves. Mr. Pratt provided pictures of the 
line of sight and Fresnel clearance zone. Commissioner Mitracos asked if we would see 
more of these towers in the Central Valley. Mr. Pratt stated he imagined there would be 
more. Commissioner Mitracos asked if as the older facilities were replaced, they would 
be receiving this type of tower. Commissioner Mitracos stated he was convinced this 
was necessary, and his concern was he did not Tracy to become the Rio Vista of San 
Joaquin County. Mr. Pratt stated coming into town north of the freeway there was a 160 
foot tower outside of the City limits.  
  
Commissioner Alexander stated he would like to hear an independent expert on 
microwave towers, but he would like to have someone from the CHP tell the 
Commission if the 140 foot tower was really necessary in Tracy. Mr. Pratt stated his 
organization was created in 1948 to be the independent agency to provide the 
engineering services to various State agencies. 
 
Lieutenant Jeff James, Commander of the Tracy CHP addressed the Commission. 
Lieutenant James stated each area communicated independently with dispatch through 
the towers, and the Tracy CHP needed the tower to communicate. Lieutenant James 
further stated that from his standpoint, in an emergency situation 280 seconds of 
downtown was unacceptable. Lieutenant James further stated when his officers were in 
the field and need to communicate with dispatch he wanted them to be able to do so 
quickly and effectively. 
 
Zack Arbios, Architect with the CHP addressed the Commission. Mr. Arbios stated that 
the tower and its height were critical. Mr. Arbios stated he had sat on his local planning 
agency and he knew the Commission was weighing the increase in regional and local 
public safety versus the drawbacks of any tower. Commissioner Alexander stated that 
was what he wanted, for someone to tell him it was absolutely necessary. Mr. Arbios 
stated it was necessary and would do good things for the City and the region.  
 
Barbara Pulliam, a citizen, addressed the Commission and asked how many cities had a 
tower of this size in the City limits. Mr. Arbios named several cities, and stated there 
were several more that have been approved but not build yet. Mrs. Pulliam asked for 
information regarding the antennas that would be on the tower. Mr. Berzinas stated there 
were 3 dishes would be at 110 feet and three more at 70 feet.  
 
Chair Manne closed the public hearing. 
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Vice Chair Ransom thanked the representatives for coming and answering the questions 
of the Commission to get the item resolved.   
 
Commissioner Alexander stated he believed the Commission needed an independent 
consultant.  
 
Vice Chair Ransom asked Mr. Pratt if he was with the CHP or a third party. Mr. Pratt 
stated he worked for the State of California in the Technology Agency, which provided 
services to all State agencies that require telecommunication services. Vice Chair 
Ransom asked staff if that would be considered a third party. Mr. Dean stated it was a 
third party but would not be considered a third party hired by the City. 
 
Chair Manne thanked the representatives for coming before the Commission. Chair 
Manne indicated he felt the project was important and he welcomed the CHP in the City. 
Chair Manne stated the photo simulations were terrible in showing the height or 
depiction of the towers; however he felt that there would not be a better place for the 
tower. Chair Manne further stated he wanted the CHP to remain in Tracy and thought 
this was a good area for them.  
 
It was moved by Vice Chair Ransom and seconded by Commissioner Johnson that the 
Planning Commission recommend the City Council approve the PDP/FDP for the CHP 
facility and telecommunication tower located in a 4.7 acre site on Pescadero Avenue, 
Application Number D11-0007, subject to the conditions and based on the findings 
contained in the Planning Commission Resolution dated January 11, 2012; and approve 
the CUP application for a two year period, Application Number CUP11-0005, based on 
the findings contained in the Planning Commission Resolution dated January 11, 2012 
and subject to City Council approval of the PDP/FDP of the CHP facility. Voice vote 
found all in favor; passed 5-0-0-0. 
 
 
The Planning Commission recessed at 7:55 for a five minute break, to re-adjourn to 
room 109 for the Downtown Specific Plan Study Session. 
 
 



RESOLUTION 2012 - _____ 
 

APPROVING A PRELIMINARY AND FINAL DEVELOPMENT PLAN APPLICATION FOR A 
CALIFORNIA HIGHWAY PATROL FACILITY AND A TELECOMMUNICATION FACILITY ON A 

SITE TOTALING APPROXIMATELY 4.7 ACRES ON PESCADERO AVENUE, APPROXIMATELY 
2,100 FEET EAST OF MACARTHUR DRIVE, ASSESSOR’S PARCEL NUMBER 213-070-75. 

APPLICANT IS KIER & WRIGHT CIVIL ENGINEERS & SURVEYORS AND PROPERTY 
OWNER IS PONY UP TRACY, LLC. APPLICATION NUMBER D11-0007 

 
 WHEREAS, The subject property was annexed to the City of Tracy in 1996, received a 
zoning designation of Planned Unit Development, is designated Light Industrial in the Northeast 
Industrial Concept Development Plan, and is consistent with the General Plan designation of 
Industrial, and 
 
 WHEREAS, On August 9, 2011, Kier & Wright Civil Engineers & Surveyors submitted an 
application for a Planned Unit Development Preliminary and Final Development Plan for a 
California Highway Patrol facility, which includes an office, automobile service areas, a four-
legged, lattice, freestanding telecommunication tower, and associated equipment and storage 
areas, on an approximately 4.7 acre site on Pescadero Avenue, and 
  

WHEREAS, The Light Industrial land use designation permits office uses and accessory 
uses and structures, and 

 
WHEREAS, Freestanding telecommunication facilities shall be monopoles or guyed 

towers, unless evidence is presented that a freestanding facility is necessary for the 
telecommunication use, and  

 
WHEREAS, The design of the freestanding, four-legged lattice tower provides the medium 

necessary for the antenna and microwave dish equipment required for the operational needs of 
the California Highway Patrol office that a monopole or guyed tower do not, and 

 
WHEREAS, The buildings and parking lot improvements are exempt from the California 

Environmental Quality Act requirements under Guidelines Section 15183 pertaining to projects 
consistent with an approved General Plan or certified Environmental Impact Report, and 

 
WHEREAS, The telecommunication facility is categorically exempt from the California 

Environmental Quality Act requirements under Guidelines Section 15332 pertaining to in-fill 
development projects, and 

 
WHEREAS, The Planning Commission and the City Council shall review all Planned Unit 

Development Preliminary and Final Development Plans, and 
 
WHEREAS, The Planning Commission conducted a public hearing to review and consider 

the application on December 7, 2011 and January 11, 2012 and recommended approval of the 
project to the City Council, and 

 
WHEREAS, The City Council conducted a public hearing to review and consider the 

application on February 21, 2012; 
 
 NOW, THEREFORE BE IT RESOLVED, That the City Council hereby approves the 
Preliminary and Final Development Plan for a California Highway Patrol Facility and a 
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telecommunication facility, Application No. D11-0007, subject to the conditions contained in 
Exhibit “1” to this Resolution and based on the following findings: 
 
1. The establishment, maintenance, and operation of the proposed use and associated 

improvements are compatible with the land use, design, and operational characteristics of the 
neighboring properties, because the California Highway Patrol offices and accessory buildings 
are compatible with the light industrial uses and development in the vicinity.  The business 
operation of the California Highway Patrol, which includes the coming and going of patrol 
vehicles and the occasional receipt of freight trucks that are required to be inspected while on 
route, is similar to the vehicular traffic and volume of warehousing facilities in the vicinity.  The 
telecommunication facility is compatible with the land use, design, and operational 
characteristics of the neighboring properties because the subject site is located in an industrial 
area primarily occupied by industrial uses, within which a utility tower is aesthetically 
appropriate.   
 

2. The project will not, under the circumstances of the particular case or as conditioned, be 
injurious or detrimental to the health, safety, or general welfare of persons or property in the 
vicinity of the proposed use and its associated structure, or to the general welfare of the City 
because the project is consistent with the land use, design, and other elements of the 
Northeast Industrial Concept Development Plan, the City of Tracy General Plan, and 
applicable requirements of Chapter 10.08 and Chapter 10.25 of the Tracy Municipal Code. 

 
3. The project will not adversely affect or impair the benefits of occupancy, most appropriate 

development, property value stability, or the desirability of property in the vicinity and will not 
adversely visually impair the benefits of the properties in the vicinity, because the main and 
accessory buildings have been designed with high quality material and colors and the parking 
lot has been landscaped with a variety of trees, shrubs, and groundcover that will complement 
the existing development in the vicinity of the project site.  The ponding basin and dirt stock 
pile area, which is visible from the public right of way, will be screened from view with security 
fencing and landscaping. The telecommunication facility will be constructed of a non-reflective 
material, the cables will run down the center of the tower within an enclosed screen, and other 
associated equipment will be ground-mounted and screened with a building designed to match 
the main building on site. 

 
* * * * * * * * * * * * * * * * * * * *  

 
 The foregoing Resolution 2012 - _____ was adopted by the City Council on the 21st day of 
February, 2012, by the following vote: 
 
AYES:  COUNCIL MEMBERS: 
NOES:  COUNCIL MEMBERS: 
ABSENT: COUNCIL MEMBERS: 
ABSTAIN: COUNCIL MEMBERS: 
 
         ______________________ 
          MAYOR 
 
ATTEST: 
 
_______________________ 
CITY CLERK 



Exhibit “1” 

City of Tracy  
Conditions of Approval 

California Highway Patrol Facility  
Application Number D11-0007 

February 21, 2012 
 
A.  General Provisions and Definitions. 
 

A.1. General. These Conditions of Approval apply to: 
 

The Project: A California Highway Patrol facility consisting of six buildings totaling 
approximately 23,000 square feet and a 140-foot telecommunication 
facility (Application Number D11-0007) 

 
The Property: South side of Pescadero Avenue, approximately 2,100 feet east of 

MacArthur Drive, Assessor’s Parcel Number 213-070-75 
 
A.2. Definitions. 

 
a. “Applicant” means any person, or other legal entity, defined as a “Developer.” 
 
b. “City Engineer” means the City Engineer of the City of Tracy, or any other duly 

licensed Engineer designated by the City Manager, or the Development and 
Engineering Services Director, or the City Engineer to perform the duties set forth 
herein. 

 
c. “City Regulations” means all written laws, rules, and policies established by the 

City, including those set forth in the City of Tracy General Plan, the Tracy Municipal 
Code, ordinances, resolutions, policies, procedures, and the City’s Design 
Documents (including the Standard Plans, Standard Specifications, Design 
Standards, and relevant Public Facility Master Plans). 

 
d. “Development and Engineering Services Director” means the Development and 

Engineering Services Director of the City of Tracy, or any other person designated 
by the City Manager or the Development and Engineering Services Director to 
perform the duties set forth herein. 

 
e. “Conditions of Approval” shall mean the conditions of approval applicable to the 

California Highway Patrol facility on Pescadero Avenue, Application Number D11-
0007.  The Conditions of Approval shall specifically include all Development and 
Engineering Services Department conditions set forth herein. 
 

f. “Developer” means any person, or other legal entity, who applies to the City to 
divide or cause to be divided real property within the Project boundaries, or who 
applies to the City to develop or improve any portion of the real property within the 
Project boundaries.  The term “Developer” shall include all successors in interest. 

 
A.3.  Compliance with submitted plans. Except as otherwise modified herein, the project 

shall be constructed in substantial compliance with the plans received by the 
Development and Engineering Services Department on February 16, 2011.  
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A.4.  Payment of applicable fees. The applicant shall pay all applicable fees for the project, 
including, but not limited to, development impact fees, building permit fees, plan check 
fees, grading permit fees, encroachment permit fees, inspection fees, school fees, or 
any other City or other agency fees or deposits that may be applicable to the project. 

 
A.5.  Compliance with laws. The Developer shall comply with all laws (federal, state, and 

local) related to the development of real property within the Project, including, but not 
limited to:   
• the Planning and Zoning Law (Government Code sections 65000, et seq.) 
• the California Environmental Quality Act (Public Resources Code sections 21000, 

et seq., “CEQA”), and  
• the Guidelines for California Environmental Quality Act (California Administrative 

Code, title 14, sections 1500, et seq., “CEQA Guidelines”). 
 

A.6.  Compliance with City regulations. Unless specifically modified by these Conditions of 
Approval, the Developer shall comply with all City regulations, including, but not limited 
to, the Tracy Municipal Code (TMC), Standard Plans, and Design Goals and 
Standards. 

 
A.7.  Protest of fees, dedications, reservations, or other exactions. Pursuant to Government 

Code section 66020, including section 66020(d)(1), the City HEREBY NOTIFIES the 
Developer that the 90-day approval period (in which the Developer may protest the 
imposition of any fees, dedications, reservations, or other exactions imposed on this 
Project by these Conditions of Approval) has begun on the date of the conditional 
approval of this Project.  If the Developer fails to file a protest within this 90-day period, 
complying with all of the requirements of Government Code section 66020, the 
Developer will be legally barred from later challenging any such fees, dedications, 
reservations or other exactions. 

 
B.  Development and Engineering Services Planning Division Conditions 
 
Contact: Kimberly Matlock  (209) 831-6430  kimberly.matlock@ci.tracy.ca.us 

 
B.1.  Habitat conservation. Prior to issuance of any permits for ground disturbance, the 

applicant shall comply with the San Joaquin County Habitat Conservation Division and 
a signed copy of the Incidental Take Minimization Measures shall be submitted to the 
City as verification of compliance. 
 

B.2.  Parking lot.  
B.2.1. Before the approval of a building permit, the applicant shall provide site plans 

and construction details that demonstrate the number, design, and location of 
bicycle parking spaces will be provided in accordance with TMC Section 
10.08.3510.  The bicycle parking requirement for this project is 3 spaces.  

B.2.2. Before the approval of a building permit, the applicant shall provide site plans 
and construction details that demonstrate 12-inch wide concrete curbs along 
the perimeter of landscape planters where such planters are parallel and 
adjacent to vehicular parking spaces to provide access to vehicles without 
stepping into the landscape planters.  
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B.2.3. Before the approval of a building permit, the applicant shall provide detailed 
plans that demonstrate a minimum of one foot candle throughout the parking 
area as defined in TMC Section 10.08.3450. 

B.2.4. Before final inspection or certificate of occupancy, all exterior and parking area 
lighting shall be directed downward or shielded, to prevent glare or spray of 
light into the public rights-of-way and onto any adjacent private property to the 
satisfaction of the Development and Engineering Services Director. 
 

B.3.  Landscaping & irrigation. Before the approval of a building permit, the applicant shall 
provide detailed landscape and irrigation plans consistent with the Department of 
Water Resources’ Water Efficient Landscape Ordinance to the satisfaction of the 
Development and Engineering Services Director.  
B.3.1. Said plans shall demonstrate no less than 20% of the total parking area, 

excluding paved areas not defined as part of the parking area for customers 
and employees, proposed to be developed in landscaping comprised of trees, 
shrubs, and groundcover and no less than 40% canopy tree coverage of said 
parking area at tree maturity.  

B.3.2. Trees shall be a minimum of 24” box size, shrubs shall be a minimum size of 5 
gallon, and groundcover shall be a minimum size of 1 gallon. 

B.3.3. Before the issuance of a building permit, the applicant shall execute an 
Agreement for Maintenance of Landscape and Irrigation Improvements and 
submit financial security to the Development and Engineering Services 
Department.  The Agreement shall ensure maintenance of the on-site 
landscape and irrigation improvements for a period of two years.  Said security 
shall be equal to the actual material and labor costs for installation of the on-
site landscape and irrigation improvements or $2.50 per square foot of on-site 
landscape area. 

B.3.4. A landscape screen equal to or taller than the earth stock pile shall be 
provided to screen views of the ponding basin and stock pile from Pescadero 
Avenue to the satisfaction of the Development and Engineering Services 
Director.  The landscape screen may use a combination of vines, hedges, 
shrubs, trees, and groundcover.  Redwood slats may be used in combination 
with the landscape screen but shall not serve as the sole method of screening. 

B.3.5. Large, decorative boulders or a 12-inch tall curb shall be provided in 
landscape planters that are adjacent to truck turning areas to prevent the 
trucks from rolling into the landscape planters.  Boulders shall be spaced 
intermittently along the edge of the planter as appropriate.   
 

B.4.  Landscape & Irrigation Maintenance. Prior to the issuance of a building permit, the 
Developer shall execute a two-year landscape and irrigation maintenance agreement 
and submit financial security, such as a performance bond, to ensure the success of 
all on-site landscaping for the term of the agreement. The security amount shall be 
equal to $2.50 per square foot of the landscaped area or equal to the actual labor and 
material installation cost of all on-site landscaping and irrigation. 
 

B.5.  Fencing. Any fence over 6 feet in height shall obtain a building permit from the 
Development and Engineering Services Building and Fire Safety Division.   
B.5.1. No chain-link fencing shall be located so that it is readily visible from any 

public right-of-way, unless it is screened by buildings or landscaping.   
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B.5.2. No slats shall be permitted in chain-link fencing unless it is used in 
combination with a landscape screen. 
 

B.6.  Screening utilities and equipment.  
B.6.1. Before final inspection or certificate of occupancy, no roof mounted 

equipment, including, but not limited to, HVAC units, vents, fans, antennas, 
sky lights and dishes, whether proposed as part of this application, potential 
future equipment, or any portion thereof, shall be visible from any public right-
of-way to the satisfaction of the Development and Engineering Services 
Director.  Plans to demonstrate such compliance shall be submitted to the City 
prior to the issuance of a building permit. 

B.6.2. Before final inspection or certificate of occupancy, all PG&E transformers, 
phone company boxes, Fire Department connections, backflow preventers, 
irrigation controllers, and other on-site utilities, shall be vaulted or screened 
from view from any public right-of-way, behind structures or landscaping, to 
the satisfaction of the Development and Engineering Services Director. 

B.6.3. Before final inspection or certificate of occupancy, all vents, gutters, 
downspouts, flashing, and electrical conduits shall be internal to the structures 
and bollards and other wall-mounted or building-attached utilities shall be 
painted to match the color of the adjacent surfaces or otherwise designed in 
harmony with the building exterior to the satisfaction of the Development and 
Engineering Services Director. 

B.6.4. Before approval of a building permit, plans shall be submitted to the City that 
demonstrates the Healy enhanced vapor recovery equipment will be fully 
screened from public view.  Any vent pipes that are visible shall be painted to 
match the adjacent building to the satisfaction of the Development and 
Engineering Services Director. 

B.6.5. Before final inspection or certificate of occupancy, the fueling island tank shall 
be painted to match the canopy structure to the satisfaction of the 
Development and Engineering Services Director. 

B.6.6. The telecommunication tower shall be constructed of a non-reflective gray 
material, including all antennas, microwave dishes, and visible cables or wires. 

B.6.7. All telecommunication cables, wires, and associated equipment shall be 
interior to the telecommunication tower and substantially screened from view 
by a solid enclosure colored to match the tower to the extent feasible without 
interrupting the telecommunication function.  All ground-mounted equipment 
shall be enclosed within the radio vault room. 

 
B.7.  Canopies.  Before final inspection or certificate of occupancy, the carports and fueling 

station canopy shall be textured and painted to match the main buildings to the 
satisfaction of the Development and Engineering Services Director. 
 

B.8.  Fueling station kiosk. Before the approval of a building permit, the applicant shall 
submit plans for the design of the fueling station kiosk that includes a cantilever.  The 
fueling station kiosk shall be finished and colored to match the main buildings to the 
satisfaction of the Development and Engineering Services Director.  
 

B.9.  Signs. Before issuance of a sign permit, the applicant shall submit an application and 
plans for all business identification signs.  All signs shall be on private property and 
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shall not encroach into the public right-of-way.   
 

C.  Development and Engineering Services Engineering Division Conditions 
 
Contact: Criseldo Mina  (209) 831-6425  criseldo.mina@ci.tracy.ca.us 
 

C.1. Before Approval of Grading and Encroachment Permit Applications. No application for 
grading permit and encroachment permit within the Project boundaries will be 
accepted by the City as complete until the Developer provides all documents required 
by City Regulations and these Conditions of Approval, to the satisfaction of the City 
Engineer, including but not limited to, the following: 
C.1.1. The Developer has completed all requirements set forth in this section. 
C.1.2. The Developer has obtained the approval of all other local public agencies 

with jurisdiction over the required public facilities. 
C.1.3. The Developer has executed improvement agreement, posted improvement 

security, and provided documentation of insurance, as required by these 
Conditions of Approval. 

C.1.4. The Grading and Drainage Plans shall be prepared in accordance with the 
Subdivision Ordinance, Tracy Municipal Code, the City Design Documents 
and these Conditions of Approval. The Improvement Plans for all 
improvements that is required to serve the Project shall be in accordance with 
the Subdivision Ordinance, the City Design Documents, and these Conditions 
of Approval. The Improvement Plans shall be prepared to specifically include, 
but not be limited to, the following:   
• All existing and proposed utilities.   
• All supporting engineering calculations, specifications, cost and technical 

reports related to the design of the improvements. 
• Design and Improvement Plans for the permanent storm drainage 

connections to City’s storm drainage system for ultimate disposal of storm 
water.  Provide invert elevation at the connection point with the City’s 
storm drainage pipeline. 

• Improvement Plans for a temporary storm drainage retention facility as 
approved by the City Engineer.  Storm drainage calculations, signed and 
stamped by a registered Civil Engineer, for the sizing of the retention 
facility. Soils Report that identifies the type of soil and specifies 
percolation rate at the basin site and includes recommendations related 
to backfilling, compacting and grading of the basin site.  

• Improvement Plans prepared on a 24” x 36” size mylar. Improvement 
Plans shall be prepared under the supervision of, and stamped and 
signed by a Registered Civil, Traffic, Electrical, Mechanical Engineer, and 
Registered Landscape Architect for the relevant work.   

C.1.5. A construction cost estimate for all required public facilities, prepared in 
accordance with City Regulations.  Total construction cost shall include fifteen 
percent (15%) construction contingencies. 

C.1.6. Payment of all applicable processing fees, including improvement plan check 
fees, engineering fees for processing Conditions of Approval, encroachment 
and grading permits and inspection fees, required by these Conditions of 
Approval and City Regulations. 
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C.1.7. Three (3) sets of the Project’s Storm Water Pollution Prevention Plan 
(SWPPP) and a copy of the Notice of Intent (NOI) submitted to the State 
Water Quality Control Board (SWQCB) and any documentation or written 
approvals from the SWQCB, as required on Condition C.4.4., below. 

C.1.8. Tracy’s Fire Marshall’s signature on the Improvement Plans indicating their 
approval on the Project’s fire service connection, fire and emergency vehicle 
access and compliance of the City’s Fire Department fire protection 
requirements, as required in Conditions C.9.4, C.9.5, and C.9.6, below.  
Written approval from the Fire Department required in this section shall be 
obtained by the Developer, prior to City Engineer’s signature on the 
Improvement Plans. 

C.1.9. Signed and notarized Deferred Improvement Agreement and improvement 
security in the amounts and forms as approved by the City Engineer and City 
Attorney and payment of the agreement-processing fee, as required in 
Conditions C.7.2, C.7.5, and C.7.14, below. 

C.1.10. Letter indemnifying the City and all the necessary attachments to the letter, as 
required in Conditions C.7.1 and C7.14, below. 

C.1.11. Letter from the Developer informing the City the results of site investigation for 
presence of irrigation and drainage tile drains as required in Condition C.7.7, 
C.7.8, C.7.9, C.7.10, and C.7.11, below.  If tile drains are found within the 
Property during construction, the Developer shall notify the City immediately in 
writing, and shall obtain approval from the City, prior to resuming construction 
work. 

C.1.12. Letter from the Developer addressed to City’s Public Works Department, 
requesting inclusion of the Property, if applicable, to an existing Landscape 
Maintenance District, to mitigate the Property’s obligation towards the 
maintenance of public landscaping, as required in Condition C.10.1, below. 

C.1.13. The Developer shall comply with the requirements of Regulation VIII, Fugitive 
PM 10 Prohibitions of the San Joaquin Valley Air Pollution Control, as required 
in Condition C.4.7, below. 

C.1.14. Signed and notarized Grant of Easement with the necessary legal description 
and plat(s), for the dedication of the temporary storm drainage access 
easement to the City as required in Condition C.7.3, below. The signed and 
wet-stamped legal description and plat(s) must be submitted as part of a 
complete grading permit application. 

C.1.15. Signed and notarized Grant Deed with the necessary legal description for the 
change of ownership of the right-of-way on Pescadero Avenue from roadway 
easement to fee title ownership, if offer of dedication is not made on the Final 
Parcel Map, as required in Conditions C.5.1 and C.7.17, below. 

 
C.2. Before Approval of Building Permit. No building permit within the Project boundaries 

will be approved by the City until the Developer demonstrates, to the satisfaction of the 
City Engineer, compliance with all required Conditions of Approval, including, but not 
limited to, the following: 
C.2.1. The Developer has completed all requirements set forth in Condition C.1, 

above. 
C.2.2. Payment of all applicable Northeast Industrial Area (NEI) – Phase 2 

development impact fees (a.k.a. capital in-lieu fees), and participation in 
Community Facilities Districts, if formed, for construction of infrastructure 
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including but not limited to roads, sewer, water, storm, public buildings, public 
works/safety, parks, reimbursements to other development area(s) for use of 
reserve capacities, as required by the Northeast Industrial Area – Phase II 
Finance and Implementation Plan, and all fees required by these Conditions of 
Approval and City Regulations. Development impact fees are adjusted 
annually based on the Construction Cost Index (CCI) published in the 
Engineering News Record (ENR). The final development impact fees to be 
paid by the Developer are the NEI Phase 2 development impact fees that are 
in effect at the time of issuance of the building permit. 

C.2.3. The Developer has completed or satisfied the obligations of the Project by 
executing required agreements and posting appropriate security as required 
by the City Engineer and per the Conditions of Approval, the Deferred 
Improvement Agreement, Indemnification Agreement, these Conditions of 
Approval and City Regulations. 

C.2.4. A signed and stamped letter from the Project’s Geo-Technical Engineer 
certifying that grading work performed by the Developer within the Project 
meets the requirements of the Project’s Soils Report and the 
recommendations by the Project’s Geo-Technical Engineer and that the 
grading work was performed under the direct supervision of the Project’s Geo-
technical Engineer, as required in Condition C.4.1, below. 

C.2.5. A signed letter from the Developer acknowledging participation in a benefit 
district as required by these Conditions of Approval, if necessary as 
determined by the City.  The letter shall state that the Developer agrees to pay 
the Project’s proportional share of cost of public improvements as determined 
by the Benefit District and shall deliver the payment at the time specified by 
the City or in a written notice from the City requesting payment to be made. 

C.2.6. All phases of the development shall annex into the Tracy Consolidated 
Landscape Maintenance District (TCLMD) prior to the issuance of the building 
permit, as required in Condition C.10.1, below. 

C.2.7. Payment of the cost share responsibility of the Developer for the future traffic 
signal and intersection improvements on Pescadero Avenue and access road 
to the Home Depot Deployment Center in the amount of $24,706.50, as 
required in Condition C.10.3, below. 

 
C.3. Before the Issuance of Building Certificate of Occupancy. No building certificate of 

occupancy within the Project boundaries will be approved or issued by the City until 
the Developer provides documentation which demonstrates, to the satisfaction of the 
City Engineer, that: 
C.3.1. The Developer has completed all requirements set forth in Condition C.1, C.2, 

above and this section. 
C.3.2. The Developer has completed construction of other public facilities (non-

program) required to serve the Project that are not part of the Northeast 
Industrial Area program for which a building certificate of occupancy is 
requested.  Unless specifically provided in these Conditions of Approval or 
other City Regulations, the Developer shall take all actions necessary to 
construct all public facilities (non-program) required to serve the Project, and 
the Developer shall bear all costs related to the construction of the public 
facilities (including all costs of design, construction, construction management, 
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improvement plans check, inspection, land acquisition, program 
implementation, and contingency). 

 
C.4. Grading and Erosion Control. 

C.4.1. A Grading Plan prepared by a Registered Civil Engineer and accompanied by 
Soils Engineering and Engineering Geology reports shall be submitted to the 
City with the Improvement Plans.  The reports shall provide recommendations 
regarding adequacy of sites to be developed by the proposed grading and 
also information relative to the stability of soils.  Slope easements, if 
necessary, shall be recorded per City Regulations.  Prior to the issuance of 
the first building permit within the Property, the Developer shall submit a letter, 
signed and stamped by a Registered Geo-technical Engineer, certifying that 
grading work, including excavation, backfilling, compacting and backfilling 
work performed by the Developer, meets the requirements of the Project’s 
Soils Report and was completed under the supervision of the Project’s Geo-
.technical Engineer (licensed to practice in the State of California). 

C.4.2. All grading shall require a Grading Permit.  Erosion control measures shall be 
implemented in accordance with plans approved by the City Engineer for all 
grading work not completed before the 15th of October of that year.  
Improvement Plans shall designate all erosion control methods and materials 
to be employed. 

C.4.3. As required by City Standards, the site grading and on-site storm drainage 
system shall be designed in such a way that the Project has an overland storm 
drainage release point to an improved public street with existing and functional 
storm drainage system.  An overland storm drainage release point is a 
location on the Project’s boundary where storm runoff leaves the Property and 
overland drain to an improved public street with functional storm drainage 
system in the event the Project’s on-site storm drainage system fails to 
function properly or is clogged.  The building finish floor is recommended to be 
at least 0.70 feet higher than the Project’s overland storm drainage release 
point.  The City will not allow overland storm drainage release through private 
properties without written permission from affected property(s).  The 
Developer shall execute an indemnification agreement if after the Developer 
has demonstrated a design constraint exists that would cause the Project’s 
overland storm drainage release point to be designed and constructed with 
storm water draining through private property(s).  The indemnification 
agreement requires approval from the City Council prior to the issuance of the 
grading permit. The Grading and Drainage Plans shall indicate the location 
and elevation of the Project’s overland storm drainage release point and shall 
show all improvements that may be necessary to create a functional overland 
storm drainage release point. 

C.4.4. Prior to the issuance of the Grading Permit, the Developer shall submit three 
(3) sets of the Storm Water Pollution Prevention Plans (SWPPP) and a copy 
of the Notice of Intent (NOI) submitted to the State Water Quality Control 
Board (SWQCB) and any documentation or written approvals from the 
SWQCB, including the Wastewater Discharge Identification Number. After the 
completion of the Project, the Developer is responsible for filing the Notice of 
Termination (NOT) required by SWQCB.  The Developer shall provide the 
City, a copy of the completed Notice of Termination.  Cost of preparing the 
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SWPPP, NOI and NOT including the filing fee of the NOI and NOT shall be 
paid by the Developer. The Developer shall provide the City with the Waste 
Water Discharge Identification number, prior to the issuance of the grading 
permit.  The Developer shall comply with all the requirements of the SWPPP 
and applicable Best Management Practices (BMPs) and the City’s Storm 
Water Management Program. 

C.4.5. Slope easements shall be dedicated to the City where cuts or fills do not 
match existing ground or final grade adjacent to public right-of-way (up to a 
maximum grade differential of two feet only) prior to issuance of the first 
building permit.  Retaining walls shall be installed where grade differential 
exceeds 12 inches.  Reinforced concrete or masonry retaining wall with 
provisions for lateral drainage and connection to the City’s storm drainage 
system shall be used for retaining walls where grade differential is more than 
12 inches. Using sloped backfill materials to eliminate grade differential will not 
be allowed. 

C.4.6. The building finish floor must be set to be one (1) foot higher than the highest 
100-year flood plain elevation or contour. The lowest point in the parking area 
or the Property shall not be more than four (4) feet below the highest 100-year 
flood plain elevation or contour. 

C.4.7. Prior to start of grading work, Developer shall comply with the requirements of 
Regulation VIII, Fugitive PM10 Prohibitions of the San Joaquin Valley Air 
Pollution Control District, pertaining to Fugitive Dust Control at Construction 
Sites. Compliance to regulations related to Visible Dust Emissions, Soil 
Stabilization, Carryout and Track-out, Access and Haul Roads, Storage Piles 
and Materials, Dust Control Plans, Nuisances, Notification and Record 
Keeping are required. 

 
C.5. Street Improvements. 

C.5.1. The Developer shall submit for review a detailed design of remaining frontage 
improvements on Pescadero Avenue for the entire frontage of the Project. The 
frontage improvements on Pescadero Avenue shall include, but are not limited 
to, parkway landscaping with automatic irrigation system (Motorola Irrigation 
Controller), removal and replacement of asphalt concrete pavement, concrete 
curb, gutter, sidewalk, and handicap ramp as a result of the installation of a 
commercial driveway, pavement signing, striping, and other improvements 
within the City’s right-of-way on Pescadero Avenue as determined by the City 
Engineer (hereinafter “Pescadero Avenue Improvements”). The Developer 
shall design and construct Pescadero Avenue Improvements in accordance 
with City Regulations to the satisfaction of the City and pay for all the cost of 
these frontage improvements. The Improvement Plans shall be prepared in a 
24” x 36”sized mylar, as specified in Condition C.1.4, above.  Pescadero 
Avenue Improvements must be completed by the Developer and accepted by 
the City Council as complete prior to the issuance of the temporary building 
certificate of occupancy. 

 
 Pescadero Avenue is classified and planned to function as a major industrial 

street.  The ultimate right-of-way width of Pescadero Avenue is 110 feet per 
the City’s Roadway Circulation Master Plan and the NEI Concept 
Development Plan. The street section for a major industrial street includes two 
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(2) 12-foot wide travel lanes and an 8-foot wide bike lane on each direction, a 
16-foot wide raised median or striped median and 15-foot landscaping strip on 
both side of the street. 
 
Pursuant to Chapter 12.32.040 of the Tracy Municipal Code, all dedications of 
property to the City for public purposes shall be made in fee title and shall be 
free of liens and encumbrances, except for which the City, in its discretion, 
determines that such liens and encumbrances does not affect or it is not in 
conflict with the intended ownership and use of the land or property being 
acquired or dedicated. Considering the 29 foot wide roadway easement 
dedicated by both the owners of the Vorhees Parcels and the Developer of the 
Home Depot Deployment Center, there is an approximately 59 feet  roadway 
easement along the frontages of the two properties described above on 
Pescadero Avenue.  

 
The Developer shall submit signed and stamped legal description and map, 
including the executed Grant Deed, prior to the issuance of the Grading Permit 
if right-of-way dedication is not included on the Final Parcel Map. The Grand 
Deed shall be recorded with San Joaquin County Recorder’s Office before the 
issuance of the building permit. The Developer shall be responsible for the 
cost of dedication of the land as required in this condition and shall also pay 
for the cost of preparing the legal description, map and Grant Deed. 
 

C.5.2. Pescadero Avenue is not a STAA truck route and the Project site is not an 
approved STAA truck terminal access. The Developer is responsible to pay for 
the street improvements on Pescadero Avenue and MacArthur Drive that are 
necessary to establish Pescadero Avenue as a STAA truck route and the 
Project site as a STAA terminal access. Upon receipt of the Developer's share 
of cost of street improvements, City will construct the street improvements on 
Pescadero Avenue and MacArthur Drive as part of a roadway capital 
improvement project. STAA truck drivers that will be using Pescadero Avenue 
to access the Project site shall assume the risk of being cited for traffic 
violation(s) associated with using a street that is not an approved STAA truck 
route. Developer is responsible for any cost(s) and liability(s) that may arise 
for allowing the use of the Project site as STAA truck turn-around area which 
is not a designated STAA truck terminal access. 

 
C.6. Undergrounding of Overhead Utilities.  The Developer shall, to the satisfaction of the 

affected utility companies and the City Engineer, underground and/ or relocate all 
utilities within the Property and along the street frontage of the Property on Pescadero 
Avenue, if it is necessary to clear the construction of frontage improvements, all at the 
Developer’s cost and expense. The Developer shall underground the Project’s 
electrical service connections from the underground electrical distribution line on the 
street to the proposed building.  The cost of undergrounding the overhead utilities 
including the individual service connection(s) to the Project will be the sole 
responsibility of the Developer.  

 
C.7. Storm Drainage. 
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C.7.1. In the absence of the downstream facilities, such as the permanent detention 
basin for NEI and its connection to the City’s existing storm drainage channel, 
the City will allow the use of an on-site temporary storm drainage retention 
basin as an interim solution for the disposal of storm runoff generated from the 
Property, provided the property owner and/ or Developer complies with City 
standards regarding the design and construction of the on-site temporary 
storm drainage retention basin and agrees to remove the basin and grade the 
basin site when the basin is no longer needed as determined by the City or 
when it is taken out of service and that all the costs involved in the design, 
construction, maintenance and removal of the basin are paid and guaranteed 
by the property owner and/ or Developer.  The on-site temporary storm 
drainage basin must be located at the downstream portion of the Project’s on-
site storm drainage system and the Property and must be designed and 
constructed in accordance with City standards.  The basin must be designed 
with capacity to store storm runoff equivalent to the volume of two (2) ten (10)-
year 48-hour storm event generated from the Property.  Basin must empty in 
ten (10) days.  Submit the calculations for determining the size of the basin 
with the soils report that contains information on the site’s percolation rate and 
groundwater elevation. Indicate on the site plan the approximate location and 
size of the on-site temporary storm drainage retention basin.   

 
Excavated materials shall be kept within the basin site.  If the excavated 
materials are removed from the basin site, the Developer shall post cash 
security equivalent to the cost of the backfill materials, hauling to the basin 
site, spreading, compacting and re-grading the basin site.  Stockpile of 
excavated materials shall not be higher than 8 feet and slope should not be 
steeper than 1:1.  A chain link fence with screening as approved by the 
Development and Engineering Services Director and access gate shall be 
installed by the Developer to enclose the basin site. The bottom of the 
temporary on-site storm drainage retention basin shall be 5 feet above the 
observed highest groundwater elevation at the basin site. The City Engineer 
may allow a separation of not less than 2 feet, if the Developer signs an 
indemnification letter. The percolation report shall also indicate the observed 
highest groundwater elevation at the basin site.  The Developer will be 
responsible for maintenance of the temporary retention facility until 
downstream storm drainage facilities are available and connection to the 
permanent system is installed and made operational. 

C.7.2. To guarantee to the City that the basin will be removed and the basin site will 
be filled and graded accordingly and the project’s storm drainage connection 
to the City’s permanent storm drainage facility will be completed and made 
operational, the Developer shall execute a deferred improvement agreement 
and post necessary improvement security.  The agreement will require 
approval from the City Council. Developer shall obtain approval from the City 
Council prior to the issuance of the grading permit. Developer shall submit the 
signed agreement and improvement security as part of a complete grading 
permit application.  City will allow the removal of the basin when the City’s 
storm drainage facility planned to serve this property are constructed and 
accepted by the City Council as complete and a written notice from the City 
Engineer stating that the basin can be removed is issued. Backfilling of the 
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basin and grading work on the basin site shall be in accordance with the 
recommendations of the Project’s Geo-Technical Engineer or Project’s Geo-
Technical Report/Soils Report.  

C.7.3. Developer will be required to dedicate a temporary storm drainage easement 
for the benefit of the City to provide access rights to the basin site for any 
emergency maintenance work the City may perform on the temporary on-site 
storm drainage retention basin. The easement shall be granted and recorded 
prior to the issuance of the grading permit. The easement document shall 
contain a sunset clause for the termination of the easement upon filing of a 
notice of completion of the removal of the temporary on-site storm drainage 
retention basin. 

C.7.4. The Project’s on-site storm drainage system must be designed and 
constructed such that the Project’s storm drainage connection functions or 
drains as gravity system. City will not allow the use of pump-station or lift-
station to drain storm runoff to the City’s storm drainage facility. The storm 
drainage connection shall be connected to the storm drainage facility identified 
in technical Analysis titled “Northeast Industrial Area Phase 2 – Final Storm 
Drainage Analysis” prepared by Stantec Consulting Inc. on November 1, 2004, 
which was revised on April 25, 2005. 

C.7.5. The Developer shall remove the temporary on-site storm drainage retention 
basin and design and construct the permanent connection to the City’s storm 
drainage facility, all at the Developer’s sole cost and expense, within sixty 
calendar (60) days from date of receipt of written notification from the City 
Engineer that the City’s NEI Detention Basin and its connection to the City’s 
downstream storm drain system and the Project’s storm drainage connection 
to the City’s storm drainage facility are completed and is ready for final 
acceptance by the City Council. The Developer shall post improvement 
security in a form acceptable to the City to cover the Developer’s cost 
responsibilities to maintain the temporary basin, remove the temporary basin, 
backfill, and grade the basin site, and design and construct the permanent 
storm drainage connection for the Project.   Prior to the issuance of the 
Grading Permit, the Developer shall execute a Deferred Improvement 
Agreement with the City and post improvement security in the amounts and 
form acceptable to the City to guarantee completion of the removal of the 
temporary storm drainage retention basin, design and construction of the 
Project’s storm drainage connection to the City’s storm drainage facility and 
the backfilling and re-grading of the basin site to its final grades.  The 
Developer shall deliver to the City cash deposit in the amount of $15,000 to 
cover City’s expenses in performing emergency services related to the 
maintenance of the temporary on-site storm drainage retention basin and 
appurtenances that the Developer failed to perform. City shall return any 
unused portion of the cash deposit within thirty (30) calendar days after the 
removal of the on-site storm drainage retention basin. 

C.7.6. The Project’s storm drainage connection to the City’s storm drainage facility 
shall be designed to function and drain as gravity storm drainage system.  No 
pumping of storm drain water or use of storm drain lift station will be permitted 
within City’s right of way. 

C.7.7. The Developer shall arrange for a site sub-surface investigation for 
determining presence of irrigation and drainage tile drains within and around 
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the Property and submit a report prepared and signed by a Geo-Technical 
Engineer.  In the event that tile drains exist within and around the Property, the 
Developer has the option to either relocate or abandon the on-site tile drains 
as required to clear the proposed development.  All existing tile drains and 
proposed improvements for the relocation of removal of the tile drains must be 
shown on the Grading and Drainage Plans.  Any tile drains under the 
proposed buildings shall be abandoned or relocated as required to the 
satisfaction of the City.  The Developer or the property owner(s) will be 
responsible for maintenance of the tile drains to remain or the relocated tile 
drains and associated improvements.  Additionally, the Developer will be 
responsible for monitoring the groundwater levels, and for the mitigations, if 
any, that may be required. 

C.7.8. The Developer shall design and construct off-site improvements within the 
City’s right-of-way and/or on-site private improvements such that any existing 
drainage ditches or pipelines or tile drain shall remain functional or 
undisturbed during and after construction, unless the Developer can 
demonstrate to the satisfaction of the City Engineer that the drainage ditches 
or tile drains are no longer needed to serve the Project and the neighboring 
parcels or property(s), if applicable.  If tile drains are to remain in-place and 
will be under a proposed building or structure, it is the responsibility of the 
Developer to ensure that tile drains are not damaged during and after the 
construction of the buildings or structures. 

C.7.9. If tile drain system (irrigation system installed decades ago by farmers or 
irrigation districts) exists within the Project that also runs to the adjacent 
properties, the Developer shall coordinate with the owners of the neighboring 
properties for the relocation of affected tile drains, installation of interceptors 
and reconnecting to the outfall system.  The Developer shall be responsible 
for monitoring groundwater level and for mitigating adverse impacts as a result 
of high groundwater level, all at Developer’s sole cost and expense.  The 
Developer will be responsible for any damages to any improvements within 
the Property and to adjacent properties for Developer’s failure to perform any 
work related to the use, repair, operation and maintenance of tile drain system 
within the Property. 

C.7.10. The Developer is fully responsible for any damage, repair and maintenance 
from the Project’s activities, including, but not limited to, all type of 
construction, the weight of the building and vehicular movements to existing 
tile drain system within the Project. The Developer shall indemnify, defend, 
and hold harmless the City  (including its elected officials, officers, agents, and 
employees) from and against any and all claims, demands, damages, 
liabilities, costs, and expenses (including court costs and attorney’s fees) 
resulting from or arising out of merely the existence of the tile drain system 
and interceptors or from damaged or undamaged existing underground tile 
drain system issues by Developer or Developer’s agents, representatives, 
contractors, subcontractors, or employees, adjacent property owner or 
adjacent property owner’s agents, representatives, contractors, 
subcontractors, or employees.  Developer’s attention is drawn to the terms 
and conditions of the Indemnification Agreement. 

C.7.11. If existing tile drain systems require removal or relocation as recommended by 
the Engineer to be hired by the Developer, a copy of the field report must be 
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submitted to the City.  The Developer shall remove or relocate tile drain 
system in accordance with the field report.  If the tile drain system require 
connection to the City’s storm drainage facility as recommended by the 
Developer’s Engineer, the Developer shall pay for new sub-drainage system 
analysis by the City’s consultant, if necessary, to determine specific impacts 
and required improvements to the downstream storm drainage facilities and 
for determination of the Project’s fair share of costs for required 
improvements, prior to the issuance of a Grading Permit.  The Developer shall 
pay the Project’s fair share costs for the required improvements, prior to the 
issuance of the Grading Permit. 

C.7.12. The Developer shall design and install storm drain connection(s) in 
accordance with City Regulations.  The Developer and property owner are 
hereby notified that the City will maintain the storm drain lines installed within 
public right-of-way only of a storm drain manhole is installed at the connection 
point. 

C.7.13. The Developer will make provisions for ultimate connection to permanent 
City’s storm drain after the retention basin is taken out of service or 
abandoned be the Developer.  The Developer shall coordinate the location 
and invert of the City’s Storm Drainage Facility with City’s approved storm 
drain system for NEI Phases 1 and 2 and the City’s Storm Drainage Master 
Plan.  The design of storm drainage connections will require approval from the 
City Engineer. 

C.7.14. The Developer shall enter into an agreement with the City to incorporate the 
Developer’s obligation towards the repair, use, operation, maintenance and 
removal of the temporary storm drainage retention basin located within the 
Property.  This agreement shall also include the Developer’s responsibility 
towards the repair; operation, use and maintenance of existing and relocated 
underground tile drain system within the Property, if such private underground 
improvements are found to exist.  As part of a complete grading permit 
application, the Developer shall execute the agreement and submit the 
executed agreement for City Council’s approval.  The Developer shall pay the 
City the cost of processing the agreement and cost of recording the 
agreement with the Recorder’s Office of San Joaquin County. 

C.7.15. Developer is required to obtain a grading permit for the removal of the on-site 
temporary storm drainage retention basin and pay grading permit and 
inspection fees.  Prior to the issuance of the permit, the Developer shall 
submit a geotechnical report that contains recommendations from a Geo-
Technical Engineer on the method and information regarding the backfilling or 
compaction of the basin site. 

C.7.16. After the temporary storm drainage retention basin is removed and if there is 
no expansion that is planned to be made on the California Highway Patrol 
(CHP) facility, the Developer is required to submit a lot line adjustment 
application to move the eastern property line to its original location as shown 
on the original tentative parcel map. The lot line adjustment must be 
completed within six (6) months after the basin is removed. The Developer 
shall pay for the cost of processing the lot line adjustment. After the storm 
drainage retention basin is removed and the Developer decides to expand the 
CHP facility using the previous basin site, the Developer or property owner 
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shall submit a site development plan for the CHP facility expansion for City’s 
review and approval. 

C.7.17. The required fee title dedication of right-of-way on Pescadero Avenue shall 
include the right-of-way in front of the temporary storm drainage basin site, 
which is about 193.98 feet wide, to comply with the requirements of section 
12.32.040 of the Tracy Municipal Code. 

C.7.18. The Developer shall pay the NEI Phase 2 Development Impact Fees 
applicable to the basin site or fees that are in effect at the time of issuance of 
the building permit of the proposed improvements at the basin site.  

 
C.8. Sanitary Sewer System. The Developer shall design and install sewer connection for 

this Project in accordance with City Regulations.  The Developer and property owner 
are hereby notified that the City will not provide maintenance of the sewer lateral within 
the public right-of-way unless the sewer cleanout is located and constructed in 
conformance with Standard Plan No. 203. 

 
C.9. Water System. 

C.9.1. The property owner or Developer will be required to install domestic water 
service connection with a radio-read water meter within City’s right-of-way.  
Domestic water service and fire service connections shall be installed in 
accordance with City Standards.  City will allow sub-metering which will be 
installed outside City right-of-way, but the City will not read and inspect the 
sub-meters. The property owner or Developer shall ensure that size of the 
domestic water service and fire service line is adequate to meet City’s water 
pressure and flow requirements and the project’s water demand.  Water 
looping or two points of connections for fire service will be required by City’s 
Fire Department.  Show the location of the water meter and backflow 
prevention device for the domestic water connection and the double check 
detector check valve for the fire service line.  Show also the point(s) of 
connection with the existing water distribution main on Pescadero Avenue.  
Developer and/or property owner shall coordinate with City’s Fire Department 
and obtain their approval for the location, layout and detail of fire protection 
facilities required of the Project, and for the emergency fire access to and 
through the Project prior to the issuance of the encroachment permit.    

C.9.2. The Developer shall demonstrate to the satisfaction of the City Engineer that 
water facilities (capacities at the plant and distribution or transmission lines) 
are adequate to meet project service demands and are consistent with the 
City’s Water Master Plans.  The Developer shall pay the costs of analysis by 
the City (including cost of consultants) required to demonstrate satisfaction of 
this condition. 

C.9.3. The Developer shall install and complete the water system connection, 
including Radio-Read water meter and R/P Type back-flow protection devices 
prior to issuance of the building certificate of occupancy.  City’s responsibility 
to maintain water lines shall be from the water main on the street to the water 
meter (inclusive) only.  Maintenance of all on-site water lines, laterals, sub-
meters, valves, fittings, fire hydrant and appurtenances shall be the 
responsibility of the Developer. 

C.9.4. The Developer shall design and install the fire service line for the Project in 
accordance with City’s Regulations, Standards and to the satisfaction of the 
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City’s Fire Department.  Size, type, location and construction details of the fire 
service line shall be approved by the Fire Department.  Vehicular access 
through the Project for emergency purposes shall be reviewed and approved 
by the City’s Fire Department.  Prior to the issuance of the grading permit, a 
written approval for the fire service and emergency access will be required 
from Fire Department.  

C.9.5. The Developer shall design and install fire hydrants at locations approved by 
the City’s Fire Department. 

C.9.6. Prior to the approval of Improvement Plans and the issuance of the Building 
Permit within the Project, a written determination or approval by the Fire 
Marshall of the adequacy of the fire service connection to serve the 
development will be required. 

 
C.10.  Special Conditions. 

C.10.1.  All phases of the Development shall annex into the Tracy Consolidated 
Landscape Maintenance District (TCLMD) prior to the issuance of a building 
permit.  When the Property annexes into the TCLMD, the owners of the 
property will be assessed for assessment district costs related to maintenance, 
operation, repair and replacement of public landscaping, public walls and any 
public special amenities as described in the TCLMD.  The items to be 
maintained include, but are not limited to, the following:  ground cover, turf, 
shrubs, trees, irrigation systems, drainage and electrical systems, masonry 
walls or other fencing, entryway monuments or other ornamental structures, 
furniture, recreation equipment, hardscape and any associated appurtenances 
within medians, parkways, dedicated easements, channel-ways, parks or open 
space areas.   Prior to issuance of a building permit, the Developer shall deposit 
a first year’s assessment equivalent to the Maintenance District's first twelve 
months of estimated costs as determined by the City of Tracy Public Works 
Director.  The Developer shall be responsible for all costs associated with 
annexation into the TCLMD. 

C.10.2.  All existing on-site wells shall be abandoned in accordance with the City and 
San Joaquin County requirements.  All costs associated with the 
abandonment of existing wells including the cost of permits, if required, shall 
be the responsibility of the Developer.  The Developer shall provide the City 
documentation or copy of permit issued by the San Joaquin County, 
approving the removal or destruction of existing well(s), if applicable, prior to 
the issuance of the Grading Permit. 

C.10.3. Based on the traffic report prepared by TJKM Transportation Consultants, it 
was determined that the Vorhees property and Home Depot Deployment 
Center project’s share is sixty-two percent (62%) towards the cost of the 
traffic signal and associated intersection improvements on Pescadero 
Avenue.  TJKM Transportation Consultants issued a supplemental technical 
memorandum on July 16, 2008, clarifying Home Depot Deployment Center 
project’s and Vorhees property’s proportional share.  Per the supplemental 
technical memorandum, the trip contribution of Home Depot Deployment 
Center (AMB Corporation) is thirty-two percent (32%) of the total 2025 
projected traffic volumes on Pescadero Avenue (or 51.6129% of 62 %) and 
for Vorhees property is thirty percent (30%) of the total 2025 projected traffic 
volume on Pescadero Avenue (48.3871% of 62%). The following is the final 
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calculation of the cost share responsibility of the Home Depot Deployment 
Center project and Vorhees property for the traffic signal and intersection 
improvements on Pescadero Avenue. 

a) Home Depot Deployment Center  = 51.6129% /100% multiply by 
$217,000 

 (AMB Corporation) = $111,999.99 or $112,000 
b) Vorhees property with the (CHP site) = 48.3871% /100% multiply by 

$217,000 
     = $105,000 

The Project site is 3.35 acres of the Vorhees’ property of 14.24 acres. 
Spreading the cost on Item b proportionately, the Project’s cost share is 
determined to be $24,706.50 or 23.53% of $105,000 (3.35 acres /14.24 acres 
multiplied by $105,000). 

 
D.  Public Works Department Conditions 
 

D.1. Before the approval of a building permit, the applicant shall demonstrate compliance 
with the Manual of Stormwater Quality Control Standards adopted July 1, 2008, obtain 
approval of the Project Stormwater Quality Control Plan by the Water Resources 
Division, and sign a maintenance agreement in accordance with the Manual of 
Stormwater Quality Control Standards to the satisfaction of the Public Works Director. 
 

E. Building and Fire Safety Division Conditions 
 
E.1. Fusee. Before approval of a building permit, the applicant shall submit plans that 

demonstrate that the CMU enclosure walls of the fusee have a minimum two-hour 
rating and extend a minimum of 30 inches beyond the top and sides of the storage 
capacity of the flares. 
 

E.2. Truck turning radius. Before approval of a building permit, the applicant shall submit 
plans that demonstrate the double turn at the north end of the truck inspection and 
public parking area meet the City’s standard for apparatus turning radius.  
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AGENDA ITEM 4
 
REQUEST 
 

PUBLIC HEARING TO ADOPT TAXI RATE FEES EFFECTIVE MARCH 1, 2012 AS 
RECOMMENDED BY STAFF 
 

EXECUTIVE SUMMARY 
 
On June 21, 2011 Council adopted Ordinance 1160 which updated the existing taxi 
ordinance. As part of the new ordinance, Council must approve the fees that each 
company may charge its customers. It is recommended that the same maximum limit be 
set for all taxicab companies rather than approve separate fees for each individual 
company.  
  

DISCUSSION 
  

On June 21, 2011, the City Council adopted Ordinance 1160 which updated the City’s 
existing taxi ordinance. As part of the new ordinance, Council must approve the fees that 
each company may charge its customers.  Currently each taxicab company has their 
own fee that was previously approved by Council. Some existing companies are 
requesting to be able to increase their fees. Establishing a maximum rate that applies to 
all taxicab companies provides the flexibility for taxi companies to adjust their fees as 
necessary in order to remain competitive, without having to go back to Council for 
approval.  In addition, as new companies desire to do business in Tracy, they will also 
have set limits already approved so they can start their business sooner. Currently, each 
taxi company doing business in Tracy charges $2.50 for flag drop, $2.50 per mile, and 
charge between $16 and $25 for the hourly waiting fee. Staff has researched the various 
fees charged by other companies in neighboring cities.  Below is a summary of what 
other cities charge and in bold, what is being recommended for Tracy. 

 

 FEE TYPE Pleasanton Livermore Stockton Manteca Modesto Tracy 
Flag Drop Fee $2.50 $2.50 $2.50 $3.50 $3.75 $2.50 max 
Per Mile Fee $2.50 $2.50 $2.00 $2.00 $2.50 $2.50 max 
Hourly Waiting Fee $35 $20 $22 $25 $25 $25 max 

 

In order to implement the fees, City Council must first conduct a public hearing. The 
notice of the public hearing must be published twice, at least five days apart, and the 
final posting five days prior to the hearing.  Notice of this hearing was published twice in 
the Tri-Valley Herald newspaper. It is recommended that if approved, the proposed fees 
go into effect March 1, 2012. 
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STRATEGIC PLAN 
 

This agenda item is a routine operational item and does not directly relate to the City 
Council’s strategic priorities. 
 

FISCAL IMPACT 
 

There is no impact to the General Fund for this item. The fees listed are collected solely 
by the taxicab companies. 
  

RECOMMENDATION 
 
That City Council conduct a public hearing and adopt the Taxi Rate Fees effective March 
1, 2012, as recommended by staff.  

 
 
Prepared by: Ed Lovell, Management Analyst II 
 
Reviewed by: Rod Buchanan, Director of Parks and Community Services 
 
Approved by: R. Leon Churchill, Jr., City Manager 



 
RESOLUTION ________ 

 
 

ADOPTING MAXIMUM TAXI RATE FEES EFFECTIVE MARCH 1, 2012  
 
 

WHEREAS, The Tracy City Council adopted Ordinance 1160 on June 21, 2011 updating 
the existing taxi ordinance; and 

 
WHEREAS, Ordinance 1160 says that City Council will set the fees that can be charged 

by taxicab companies; and 
 
WHEREAS, The City Council conducted a public hearing to consider adoption of the 

rates. 
 
NOW, THEREFORE, BE IT RESOLVED, That the City Council hereby adopts the 

following maximum Taxi rate fees that can be charged effective March 1, 2012: 
 

FEE TYPE RATE 

Flag Drop Fee $2.50 max 
Per Mile Fee $2.50 max 
Hourly Waiting Fee $25 max 

  
* * * * * * * * * * * * * 

 
The foregoing Resolution ________ was passed and adopted by the Tracy City Council 

on the 21st day of February, 2012, by the following vote: 
 
 

AYES:  COUNCIL MEMBERS: 
 
NOES:  COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
ABSTAIN: COUNCIL MEMBERS: 
 

 
______________________________ 

Mayor 
ATTEST: 
 
________________________ 

City Clerk 
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AGENDA ITEM 5 
 

REQUEST 
 

CITY COUNCIL DIRECTION RELATED TO AMENDING A DEVELOPMENT 
AGREEMENT WITH SURLAND COMMUNITIES, APPLICATION DA11-0002 

 
EXECUTIVE SUMMARY 
 

This agenda requests City Council direction to negotiate amendments to the 
Development Agreement (DA) between the City of Tracy and Surland Communities.  

 
DISCUSSION 
 

Background on the DA 
 
Initial direction to City staff to negotiate and process a DA with Surland Companies 
occurred on January 17, 2006, after City Council selected the Ellis Project site as the 
preferred location for a Swim Center. A Development Agreement was viewed as an 
appropriate tool to evaluate a potential public-private partnership to fund and construct a 
Swim Center.  
 
City staff received direction from City Council on July 17, 2007, when parameters were 
established for the purposes of drafting a DA and finalizing the Environmental Impact 
Report (EIR) project description under the California Environmental Quality Act (CEQA). 
 
After Planning Commission review, the City Council approved a DA on December 16, 
2008. Attachment A to the staff report is the current, existing DA with Surland 
Communities. 
 
General Overview of the existing DA 
 
A DA between a city and a private developer is authorized under state law.  Generally a 
DA provides certainty, in the form of vesting or “freezing” various approvals, to the 
developer in exchange for a public benefit to the City that it would not otherwise achieve 
through the normal approval process, such as extraordinary funds or land dedication.  
The DA would create a program where the City would receive a dedication of real 
property as well as financial resources and design assistance to build a Swim Center on 
land dedicated within the proposed Ellis Specific Plan site, in exchange for eligibility to 
receive Residential Growth Allotments (“RGAs”), building permits, water and wastewater 
capacities on a priority basis for Surland, among other rights explained in greater detail 
below.  The RGAs, building permits, and utility capacities would be used by Surland, 
potentially on Ellis and on future Surland projects when those projects receive necessary 
City approvals subject to the limitations in the City’s Growth Management Ordinance 
(“GMO”). All future consideration of future Surland projects would include appropriate 
CEQA documentation, including, possibly, EIRs for those projects. 
 
The DA is divided into several parts; the Recitals and three “articles”.  The Recitals, 
pages 1 – 7, set out the factual background of the DA and the related applications and 
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provide the foundation on which the DA is based.  Article 1, the “Applicable Development 
Terms”, contains the heart of the DA.  Article 1 spells out the proposed terms of what 
benefits each party anticipates receiving from the agreement and what is to be done by 
each party.  This is the part of the agreement that contains the specifics of the DA.  For 
example, the proposed amount to be contributed to the Swim Center and the timing of 
the payment, the proposed schedule for the eligibility for RGAs, etc.   Article 2, 
“Assignment, Default, Annual Review, Termination, Legal Actions”, identifies procedures 
and remedies if issues arise during the term of the agreement.  Article 3, “General 
Provisions”, contains a variety of legal provisions which are common to many types of 
transactions.   
 
Summary of Key Terms in Article 1 of the existing DA 
 
Key terms in Article 1 of the DA are outlined below, beginning with the public benefit that 
the City would receive via the DA. 
 
 Public Benefits: 
 

• $10 million for a Swim Center (payable to City after LAFCo annexation 
and completion of any litigation in favor of applicant).  

• 16-acres of land for a Swim Center at the Ellis site.  
• Design assistance for construction of a Swim Center. 
 

Developer Benefits: 
 
• Creation of a program to have rights to 2,250 RGAs and building permits.  
• RGAs and building permits set aside in accordance with an annual 

allocation schedule beginning with 125 per year and ramping up to 225 
per year (first 4 years 125 per year, second 5 years 175 per year, 
remaining years 225 per year).   

• Water for 2,250 RGAs.  
• Wastewater treatment for 2,250 RGAs.  
• Vesting project approvals for the Ellis Specific Plan and related General 

Plan Amendment, and existing Growth Management Ordinance and 
Guidelines.  

• DA term of 25 years.  
• Naming rights to the Swim Center.  
 

Other terms: 
  

• City to contribute all ‘Plan C’ Aquatic Center funds (approximately $3 
million in CIP 7854 toward construction of the Swim Center at Ellis) 

• All Building Permits sought under the DA through the year 2013 would be 
required to be used at Ellis. 

• The land for the proposed Swim Center is an offer of dedication provided 
the Swim Center is located at Ellis. The offer of land dedication has a 
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duration of two years from the Annexation Effective Date. The DA does 
not require the Swim Center to be located at Ellis. 

• Development at Ellis is required to comply with the City’s existing 
standard of four acres of parkland dedication per every 1000 people 
generated. If the Ellis site is selected as the Swim Center site, the Swim 
Center location will satisfy the park dedication requirements up to one 
acre per thousand, with the residential development of Ellis being 
required to then develop an additional three acres per 1000 population. 

 
Proposed Amendments to the existing DA 

 
The Surland Companies submitted an application on December 15, 2011, requesting a 
Development Agreement which is attached to the staff report (Attachment B: Letter from 
Surland Companies requesting DA).  

 
The letter proposes $10 million dollars in funding and 16 acres of land for a swim center 
and a term of 25 years, as well as water and wastewater treatment and capacity in 
existing treatment plants.  
 
Basically, this request would enable staff to negotiate amending terms of the DA to 
remove or modify provisions of the existing DA that dealt with RGAs to properties 
beyond the Ellis Specific Plan, and more generally clarify overall DA provisions.  
 

STRATEGIC PRIORITY 
 

This item is not directly related to the Council’s strategic plans. 
 
FISCAL IMPACT 
 

Negotiating modifications to the DA is funded by the applicant in accordance with a City 
approved Cost Recovery Agreement dated February 12, 2012.  
 
Upon completing a draft DA, City staff will return with an expanded fiscal impact 
discussion of what the DA represents in terms of constructing a Swim Center.  
 

RECOMMENDATION 
 
Staff recommends that City Council authorize staff to negotiate a DA or amendments to 
the existing DA with Surland Companies.   

 
 
Prepared by: Bill Dean, Assistant DES Director 
 
Reviewed by: Andrew Malik, Development and Engineering Services Director 
 
Approved by: Leon Churchill, Jr., City Manager 
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Attachments:  A: Existing Development Agreement with Surland Companies 

B: Letter from Surland Companies requesting a new/amended Development 
Agreement  
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DEVELOPMENT AGREEMENT

BY AND BETWEEN

THE CITY OF TRACY

AND

SURLAND COMMUNITIES LLC

This Agreement dated for the convenience of the Parties this day of

2009 is entered into by and between the CITY OF TRACY a municipal corporation City
and SURLAND COMMUNITIES LLC a California limited liability company Owner

pursuant to Government Code sections 65864 et seq Development Agreement Statute City
Resolution No 2004368 establishing rulesregulations procedures andrequirements
including fees for the processing and approval ofa development agreement Enabling
Resolution and Article XIsection 7of the California Constitution Police Powers From time to

time City and Owner are individually referred to in this Agreement asa Party and are
collectively referred to as the

Parties NOW THEREFOREin consideration of the mutual covenants and promises

contained herein and other considerations the value and adequacy ofwhich ishereby acknowledged

the Parties hereby agree as

follows

RECITALS A The preceding Preamble and the following Recitals are true and correct are

a part ofthis Agreement and the terms defined in both are used throughout this

Agreement BTo strengthen the public planning process toencourage private participation

in the provision dedication and funding of community benefits and amenities that could

not otherwise be required under controlling law such asthebelow described Swim Center

toset forth the procedures and processes to be employedinthe processingof
subsequent development requeststo ensure compliance with all state and federal procedural and substantive laws

prior to action on such development requests and to ensure compliance with all City
laws including without limitationthe CitysGrowth Management Ordinance City and Owner enter

into this Agreement This Agreement has been drafted and processed pursuant to
theDevelopment Agreement Statute Enabling Resolution andthe Citys

Police PowersCThe establishment ofafamily oriented swim center isoneof the
City s priorities has been contemplated for yearsand is overwhelmingly supported by
the Tracy community Yet City funding for such an effort is lacking Ownera local developer witha

long track record of award winning development in the City made a proposal to

City whereby Owner would dedicate toCity at no cost to City up to 21acresof land

would conceptually design would assist City with project oversight and would fund 20 million toward

the constructionof the kindoffamily oriented Swim Center described inthis Agreement

for the Tracy community in return for being eligible forasetnumber of Residential

Growth Allotments also referred to in this Agreement as RGAs This Owner
proposal has secured remarkable community support However City Planning

CommissionPlanningCommissionandStaffexpressed



reservations regarding the overall number of RGAs being proposed City Planning Commission

and Staff understood that a reduction of RGAs would lead to a reduction of Owner land

dedication and money contribution City Staff recommended a reduced land dedication and a

reduced money contribution The Parties understood that the money contribution should be

shared more evenly by the rest ofthe development community Therefore the Parties negotiated
a 16acre land dedication and amore evenly spread money contribution Allof these

SwimCenter related Owner commitments arespecifically describedinthis Agreement and

its exhibits andare collectively referred tointhis Agreement astheSwim

Center Commitment D Prior tothe execution of this Agreement by the Parties

Owner submitted applications to the City regarding theEllis Specific Plan The Ellis Specific Plan

is situated on property within the earlier approved and much larger South Schulte

Specific Plan However several years ago Cityand Owner began discussing the possibility ofa

smallermore mixed use oriented project than that envisioned in the larger South

Schulte Specific Plan The Parties began processing the Ellis SpecificPlan under the Citys

then existing General Plan which would createa new setof planning and design guidelines for the

Ellisprojectto ensure pedestrian friendly neighborhood connectivity and

overall enhanced community character That approach envisioned anamendment to the then existing General Plan
as partof the Ellis Specific Plan approval process Then City began its update of

the then existing General Plan and onJuly 20 2006 City adoptedaGeneral Plan That new

General Plan wasfurther amended as part of the Citys approval ofthe Ellis Specific Plan

and project The updated and amended General Plan asof the adoption and execution of this Agreement is

referred to in this Agreement as the General Plan TheGeneral Plan takes the

area originally encompassed by the South Schulte Specific Plan and separates it into several

distinct planning areas referred to as Urban Reserves Urban Reserves910 and 11 and parts of

Urban Reserves8 and 16 comprise the area originally encompassed

by the original South Schulte Specific PlanEThe Ellis Specific Plan lies solely within

the area designated as the Urban Reserve 10 planning area in the General Plan

The General Plan envisions that development within Urban Reserve 10 shall be done by Specific

Plan with a corresponding amendment to the General Plan as partofthat Specific

Plan approval process Owner submitted applications to City regarding the Ellis Specific Plan
for example the Ellis Specific Plan corresponding General Plan Amendment and related zoning and
the Swim Center described in this Agreement collectively included inany reference tothe Ellis

Specific Plan and Owner submittedan application toCityfor this Agreement The General

Plan Amendment done in combination with the Ellis Specific Plan re designated the Ellis
Specific Plan site into four4 planning designations Village

Center Commercial Public Facilities and Traditional Residential Ellis which includes parks The Ellis

Specific Plan also contains zoning level regulations for the Ellis Specific Plan site

including regulationsrelating tothe commercial uses up to approximately180000 square feet residential uses

upto 2 250 residential units of varying type and configuration and related mixed uses
as well as the Swim Center From a planning perspectivethegoals and idealsof
the Ellis Specific Plan exemplify excellence in land planning architecture landscape architecture

and urban design and comply with the General Plan including its Community

Character and Land Use elements The Ellis Specific Plan encompasses aunique community

ofadistinct character and type with well planned homes small scale
businesses major public amenities including the Swim Center and an integrated multi

usevillagecenterthatpromotesbusinessesthataresmalllocalandneighborhoodserving2



The Swim Center is to be located adjacent to and will be complementary with the village
center The character of development within the Ellis Specific Plan evokes the wonderful
historic neighborhoods of Tracy Traditional planning techniques and architecture true to the
local vernacular capture the essence of Tracy and create timeless neighborhoods that fit

seamlessly into the City All these planning goals and ideals have been considered and acted

upon by City in its sole and exclusive discretion after apublic process

F The City undertook environmental review of the potential direct and indirect
environmental impacts of the Ellis Specific Plan and this Agreement pursuant to the California
Environmental Quality Act and Guidelines promulgated there under collectively CEQA as

follows

1 As a part of its General Plan efforts and prior to adopting the
General Plan City undertook environmental review of the potential direct and indirect
environmental impacts of the General Plan pursuant to CEQA certified the Final
Environmental Impact Report for the General Plan State Clearinghouse 1992122069

General Plan EIR and adopted findings mitigation measures and a statement of

overriding considerations in connection therewith As set forth in greater detail herein
this Agreement is consistent with the General Plan EIR

2 As a part ofthe original South Schulte Specific Plan efforts City
prepared and certified an EIR South Schulte EIR The South Schulte EIR was

challenged in court and a settlement was arrived at South Schulte EIR Settlement
that required City to conduct additional studies and analysis Initially the City began to

process aSupplemental EIR to address the South Schulte EIR Settlement However with
the General Plan Update and its new approach to the area formerly known as the South
Schulte Community Area and with the City desire to conduct a thorough analysis of the
new Urban Reserve 10 City decided to cause to be prepared an entirely new

Environmental Impact Report

3 As part ofits review ofOwners pending applications City caused
to be prepared an Environmental Impact Report EIR analyzing both the Ellis Specific
Plan including the Swim Center and this Agreement An earlier version of this

Agreement contained a program sometimes referred to in the EIR as the Development
Agreement Program or DAP to allow up to 3850 RGAs building permits and hence

development which3850 was comprised of the development with the Ellis Specific
Plan at a density within its allowed range of 1200 to2250 and development in other

parts of the City beyond that development ultimately occurring within the Ellis Specific
Plan At the time of the preparation of the EIR Owner proposed a 20 million
commitment of money and 21 acres of land toward the Swim Center in return for this

Agreement allowing Owner the eligibility to apply for up to3850 of RGAs Therefore
the Parties felt that this Agreement was potentially the first step toward other potential
future projects beyond the Ellis Specific Plan that could become subject to this

Agreement and hence could become eligible to apply for all or aportion of the remaining
RGAs allowed by this Agreement and therefore the review ofthis Agreement should be
included in the EIR Therefore the EIR studies the potential impacts of these potential
future projects even though currently no specific development applications have been

3



submitted and therefore such potential future development beyond the Ellis Specific
Plan arguably is too speculative at this point and beyond the abilities ofthe EIR This is

because no development nor physical impact different than the status quo can occur

under this Agreement or the program it establishes Only if unless and until full

compliance with all controlling California law including proper CEQA and Planning and

Zoning Law compliance has taken place the City in reliance on that information

generated by such legal compliance has taken an action which action is within Citys
sole and exclusive discretion and that action is a product of such legal compliance can

any development by Owner occur or an RGA be allocated by City under this Agreement
As a result this Agreement is subject to the general rule that it can be seen with certainty
that this Agreement alone cannot and will not lead to any adverse impact on the

environment See CEQA Guidelines 15061b3 CEQA applies to a governmental
action only if it is an essential step in a chain of events directly or indirectly leading to a

change in the physical environment Kaufman Broad South Bay Incv Morgan

Hill Unified School Dist9Ca1App 4th 464 4741992 see also Citizens to Enforce
CEQA v City of Rohnert Park 131 Ca1App4th 1594 2005Simi Valley Recreation Park

Distv Local Agency Formation Com51 Ca1 App3d648 1975 Likewise if and when

City eventually considers all or any aspect of any other Owner proposed project such
consideration will be prefaced with review under CEQA and all other applicable laws
This Agreement expressly requires such subsequent environmental review and expressly

prohibits the limitation ofthat review by this Agreement or any other agreement

4

Nonetheless City decided to address under CEQA as early as possible

the potential future projects that could become subject to this Agreement even though

currently no specific development proposals beyond the Ellis Specific Plan approval

have been proposed byOwner As a result ofthis City decision the EIR was drafted

toprovide the environmental review and analysis for all of the following1 the Ellis

Specific Plan with the Swim Center and its zoning Ellis Approvals at the development

level sometimes referred to under controlling law as the project level the level

where enough specifics are known tobe able to conduct such detailed analysis and2

the remaining potential development contemplatedbythis Agreementat the program level
A program EIR is appropriate for this second componentofanalysis because this Agreement

sets forth a program by which the future properties and projects will be subject

to future development approvals and future public and environmental review Program

EIRs under CEQA are intended forsuch situations that like this Agreement set forth

rules regulations plans or other general criteria to govern the conduct ofa continuing

program CEQA Guidelines 15168 a3such asafuture process for the consideration

ofproject approvals5

Ultimately despite the thorough environmental review set forth in the

EIR the City decided to approve theEllis Specific Plan project but also decided to reduce

the size of the Development Agreement Programor DAP described in the EIR

as the potential development beyond Ellis than that originally proposed by Owner and

analyzed in the EIR sProject Description Instead City reduced that DAP to be one

equal to the maximum density allowed on the Ellis Specific Plan property2250residential
unitsNow this Agreement containsa programtoallow upto 2 250RGAs4



and building permits and hence development which 2250 is comprised of the

development with the Ellis Specific Plan at a density within its allowed range of 1200 to

2250 and development in other parts of the City beyond that development ultimately
occurring within the Ellis Specific Plan Likewise the City revised the project to require
Owner to provide 10 million and 16 acres toward the Swim Center rather than 20

million and 21 acres with any balance of funds needed expected to be provided by fees

or other assessments imposed on other future development projects The resulting overall

development scenario consequently is the same as that studied by the EIR except for a

reduction in the potential residential units from 3850 to 2250 This 1600 unit reduction

in potential residential development means that the approved development scenario

will produce qualitatively similar but proportionally lesser environmental impacts
Because CEQA authorizes even encourages the adoption of an alternative to a proposed
project that will result in lesser environmental impacts the Citys environmental review

was more than legally adequate Pub Res Code 21002 210021CEQA Guidelines

15002

6 This Agreement does not impede impair or otherwise seek to

truncate or limit future CEQA review Future CEQA review shall take place as required
by applicable law

G As ofthe execution ofthis Agreement by the Parties various land use regulations
entitlements grants permits and other approvals will have been adopted issued andor granted
by City relating to the Ellis Specific Plan including without limitation all ofthe following

1 EIR City Council Resol No 2008

260 2Annexation Agreement CityCouncil Resol No

2008 262 3TREllis General Plan Amendment City Council Resol

No 2008 2614Ellis Specific Plan with Zoning City

Ordinance No 11305This Agreement City

OrdinanceNo1131 The above listed approvals are more particularly described in the

EIR and the

resolutions adopting those approvalsHGiven the community character quality of the Ellis
Specific Plan its compliance with CEQA and applicable planning and zoning laws and its approval by
theCity and given Owners significant land dedication financial obligations and

personnel commitment to the Swim Center asset forth in this Agreement the City wishes to allow Owner

to be eligibleto apply for and potentiallyreceive up to 2 250 RGAs Againifand only

ifcertain specified pre requisites set forth in this Agreement are first satisfied then may

Owner record this Agreement against properties and become eligible toapply for the RGAs provided
for in this Agreement Astoall propertyas detailed inthis Agreement Owner must havealegal

or equitable interest in such property before this Agreement canbe recorded against such

property Further under this Agreement only after an application for development ofsuch property by
Owner is first properly and publicly processed and reviewed in compliance with

allcontrollingplanningand5



environmental CEQA laws the CEQA compliance work is certified and adopted by City and

then the development proposal and its needed permits and entitlements are adopted and approved
by City which City adoption and approval shall remain within the full and exclusive discretion

of City and which adoption and approval is not mandated by this Agreement will Owner be

eligible to make application for RGAs under this Agreement In other words only upon

acquisition ofthe requisite interest in a property and then the successful conclusion of this City
controlled and fully discretionary planningenvironmental review process will Owner then be

eligible to apply for a set number of RGAs and those RGAs will only be used on such

property and approved project This opportunity to be eligible for such future RGAs if such

compliance requirements are secured is enough of an additional value to Owner for Owner to

agree to the full Swim Center Commitment without such additional value Owner could not

agree to the level of land dedication and financial obligation contained in the Swim Center

Commitment Through the Approvals given for the Ellis Specific Plan Owner may record this

Agreement against that property within the Ellis Specific Plan shown on Exhibit A to this

Agreement

I Citys issuance of RGAs under this Agreement complies with Citys Growth

Management Ordinance and the CitysGrowth Management Ordinance Guidelines collectively
GMO and the maximums they set for annual RGA and building permit issuance for

development agreements referred to in this Agreement as the GMO Maximums and further

defined below in Section107c ofthis Agreement

J The real property that is the immediate subject ofthis Agreement is that portion of

the Ellis Specific Plan property that is depicted and legally described on Exhibit A to this

Agreement the Immediate Property Owner has a legal andor equitable interest in the

Immediate Property In addition all of the Ellis Specific Plan property will be subject to this

Agreement and other properties may become eligible to record this Agreement and thereafter

secure its relevant rights responsibilities burdens and benefits if and only if the requirements of

this Agreement and applicable law are first satisfied The additional portions of the Ellis

Specific Plan property beyond the Immediate Property and other potential properties are

collectively referred to in this Agreement as an Other Property or Other Properties
Further the Immediate Property and such Other Properties are collectively referred to in this

Agreement as the Property

K It is in this unique setting a strong community desire to construct the Swim Center and

Owner s willingnesstoprovide such an extraordinary commitmentinreturnfor future eligibility to

apply for RGAs that the Parties must draft this Agreement ensuring that allof the requirements of

controlling law are satisfied This Agreement meets allof the requirements oflawit
meets the contents requirements of theDevelopment Agreement Statute andapplicable law it establishes
a protocol for the processing of future approvals and it establishes a process by which this

Agreement can be recorded against future properties if and only if the requirements of law

are satisfied City and Owner are entering into this Agreement now in this fashion because of

the unique community interest inthe Swim Center and the benefits it will bring to Tracy

and the unique opportunity the City presently has with the Owner s willingness tomake substantial land

dedication design creation and financial contribution commitments tomake the Swim

Center a reality while at the same time establishing aprocess and protocol that ensures that only

after appropriate environmental and planning review will theCity determine 6



in the Citys sole and exclusive discretion whether future Owner projects beyond the Ellis Specific

Plan should beapprovedL

The consideration byCity of the Swim Center its location the offer by Owner and

this Agreement has been underway for more than seven years In 2001 a survey of the Tracy

community and public workshops were held that identified the need for community aquatic

facilities In 2003 NTD Architects completed the Tracy Aquatic Center Feasibility Study
In July 2005 the City Council directed Tracy Tomorrow and Beyond to make recommendations

forthe Swim Center In the summer of 2005 Tracy Tomorrow and Beyond conducted
additional public workshops In October ofthat year the City Council received the recommendations

ofTracy Tomorrow andBeyond Also in October 2005 Owner proposed Ellis as

alocation tobe considered for the Swim Center Between October 2005 and January 2006 the
City studied a number ofpossible sites for the Swim Center including the existing Tracy ballpark

In January 2006 the City Council selected the Ellis Specific Plan as the site for the Swim

Center In April 2006 the City Council authorized City Staff tobegin negotiations with Owner

for a Development Agreement with provisions for the granting of funds and land by Owner
for a Swim Center In August 2006 the City Council Planning Commission and Parks Commission

approved the conceptual design for the Swim Center atEllis In May 2007 the City Council
directed City Staff to prioritize this Agreement for Ellis and the Swim Center In January

2008 a joint Planning Commission CityCouncil workshop was held to discuss this Agreement

theEllis Specific Plan and the Swim Center Between April and Decemberof2008the
Planning Commission helda series ofpublic meetings to discuss the EIR the General Plan Amendment

the Ellis Specific Plan and this Agreement The City Council and the Planning Commission
provideddirection and the public provided comment throughoutthis processM

For all of the reasons stated above this Agreementis consistent with the General Plan

and the Ellis Specific Plan For example as required bythe General Plan this Agreement envisions
proper environmental analysis and a proper planning process in compliance with controlling

law before any approval allowing development can take place No approvals are granted

through nor guaranteed by this Agreement and this Agreement ensures that the City sfuture
consideration and decision shall be in the sole and exclusive discretion ofthe City General
Plan Goal LU 1and Objective LU11 and its PolicyP1 Objective LU12 and

its PolicyP3 Goal LU6 and Goal LU7 Further this Agreement requires that

any distribution of RGAs under this Agreement comply with all applicable City regulations

including the General PlanObjective LU14Policies P1 PSand Action A1 This
Agreement helps to bring to fruition the kindoffamily oriented swim center envisioned
bytheGeneral Plan Objective OSC4 1 Policies P3 P10 Action A3 In fact the

General Plan recognizes this Agreement as the potential vehicle by which theCity and Owner could reach

agreement relative to sucha swim center ina manner that City could not otherwise require Owner

todo that Owner may receive RGAs onlyif and after all requirements of controlling law have

been satisfied and that such risk shall beplaced on Owner alone Finally this Agreement is

not contrary tonor contradictoryof

any General Plan text or diagrams NOn December 3ra 2008 following
duly noticed and conducted public hearings the Planning Commission the hearingbodyfor
purposesof the Development Agreement Statute took appropriate action under CEQA the Planning and
Zoning Law andtheTracy Municipal Code and made recommendations regarding this Agreement

totheCityCouncilOnDecember7



16th 2008 following duly noticed and conducted public hearings the City Council certified the

EIR took appropriate action under the Planning and Zoning Law and introduced and conducted

the first reading of Ordinance No 1131 an ordinance approving this Agreement and directing
this Agreementsexecution by City Approving Ordinance On January 6th 2009 the City
Council conducted the second reading and adopted the Approving Ordinance

ARTICLE 1

APPLICABLE DEVELOPMENT TERMS

101 The Swim Center atEllis

a Owner hereby commits to provide ten million dollars1000000000
toward the design construction operation and maintenance ofthe Swim Center with City being
responsible for the facility program and construction operation and maintenance of the facility
Owner shall deposit into a segregated and interest bearing City account the Owner

Swim Center Contribution as further defined and described in the Swim Center
Payment Protocol set forth in Exhibit B tothis Agreement within thirty 30 days of the

Annexation Effective Dateof the annexation of the Ellis Specific Plan area toCity defined below

Once so deposited the Owner Swim Center Contribution shall be available for use by City

further defined and described in the Swim Center Payment Protocol set forth in Exhibit B to

this Agreement City and Owner shall develop the Swim Center pursuant toapublic

private partnership The detailed terms and conditions ofthatpublicprivate partnership are set forth

inExhibit B tothis

Agreement b Owner shall make an offerof dedication to City of land not to exceed

a total size of sixteen 16 acres unless Owner in its sole and exclusive discretion determines

to provide City withmore than 16 acres for the Swim Center Swim Center Land

Dedication subject tothe

following 1Within thirty 30 days of the Annexation Effective Date

Owner shall make an offer ofdedication of the Swim Center Land Dedication to City which

Swim Center Land Dedication shall be of no cost to CityOwner s offer of the Swim Center

Land Dedication shall take place in that location and configuration set forth in the Ellis Specific

Plan City shall have two 2years from the Annexation Effective Date to accept the Swim

Center Land Dedication Two Year Period If City does not accept said Swim

Center Land Dedication within the Two Year Period then one 1day after the conclusion

of the Two Year Period such Owner offer toCity of the Swim Center Land

Dedication shall be considered rejected by City shall expire without any further actionof the Parties

and thereafter the land comprising the Swim Center Land Dedication shall be available

for development by Owner pursuant to theEllis Specific Plan Additionally at any time prior to

said Two YearPeriod City may reject Owner s offer toCityof the Swim Center Land
Dedication and upon such City rejection the land comprising the Swim Center Land Dedication shall

be available to Owner for development pursuant

to the Ellis Specific Plan2 The minimum onsite park

requirements ofthe Ellis SpecificPlan are addressedin Section 116of this Agreement The Swim
Center shall be considered aCity community park as that term is defined in the General Plan

andotherCitylawsUponCitys



acceptance of the Swim Center Land Dedication Owner shall have satisfied its community or

regional parksobligation and shall not be required to pay any additional monies toward the
Swim Center or any other community or regional parks

c City shall contribute toward the Swim Center that amount of money plus
interest earned that City has already collected and will continue to collect from the Plan C FIP

designated for an aquatic center City Swim Center Contribution The Owner Swim
Center Contribution and the City Swim Center Contribution are collectively referred to in this

Agreement as the Swim Center Funds Additionally to the extent legally possible City
should establish and impose against new development a fee charge assessment or other

financial obligation to be used toward the costs of the design construction operation and
maintenance ofthe Swim Center New Development Swim Center Contribution Any and
all New Development Swim Center Contributions collected by City should be added to the Swim
Center Funds The requirements ofthis subdivision c are further defined and described in the

Swim Center Payment Protocol set forth in Exhibit B to this Agreement

d Owner already has provided adesign team to City and Owner has already
conducted an outreach program that led to the completion of the Conceptual Design of the
Swim Center The Conceptual Design provides the detail for the Swim Center project
description provided by this Agreement

e The Swim Center shall be named the Serpa Swim Center After

acceptance ofthe Swim Center by the City but prior to the opening of the Swim Center to the

public City shall allow Owner to use and occupy the Swim Center for one 1 day without

charge Owner shall provide adequate insurance coverage for such use and occupancy

f The amenities included in the Conceptual Design for the Swim Center
have been selected through apublic outreach program are subject to the constraints ofthe Swim

Center budget and compliance with controlling law and may include the following

1 50 Meter approximately Competition Pool

2 Recreation Pool separate from Competition Pool

3 Spray ground

4 Water Slide

5 Wet Play Structure

6 Lazy River

7 Flow Rider

8 Showers and Locker Rooms

9 Ticket Facilities

9



10 Pool Equipment Room and Storage

11 On Site Development parking ancillary structures landscaping
etc

g If a funding shortfall should exist the work for each phase of the Swim

Center shall be prioritized for that particular phase at the time that City seeks bids for the

particular phase Work receiving a higher priority shall be completed first so as to ensure its

completion As a result if work cannot be completed due to a budget shortfall that work

receiving a lower priority could potentially be deferred

102 Other Processing

a Nothing in this Agreement shall be construed to limit the authority or

obligation of City to hold necessary public hearings nor to limit the discretion of City or any of

its officers or officials with regard to those Owner Approvals defined below that require the

exercise of discretion by City provided that such discretion shall be exercised consistent with the

laws contained with the Applicable Law

b At its approval and execution this Agreement does not provide Owner

with any right to develop or construct any project or to secure any Owner Approval instead it

simply provides certain rights and responsibilities regarding approvals already given for the Ellis

Specific Plan provides certain vested rights to laws and approvals already in place provides a

protocol by which later Owner Approvals may be processed by Owner and later included into

this Agreement if and only if such Owner Approvals are compliant with all controlling California law
including proper Planning and Zoning Law and CEQA compliance have secured approval

of the Parties and are adopted approved bytheCity who shall retain all discretion in

this regard and provides the process by which this Agreement will be recorded against the property

that Owner has the statutorily required interestinThe public review process envisioned

by this Agreement is ongoing and following Citysadoptionof this Agreement that

public review process shall continue cCity

shall inform Owner upon request of the necessary submission requirements for

a complete application foreach Owner Approval Owner Approval shall include without

limitation anOwner petition toLAFCO seeking all LAFCO approvals relativeto the

annexation of Owner property tothe City and oranOwner requesttoCity that City adopt a resolution
of application toLAFCO seeking all LAFCO approvals relativeto the annexation ofOwner property

to the City and or allthe actions contemplated in Section 1 11 ofthis Agreement Provided

Owner haspaid all appropriate Processing FeesCityshall accept process review and

act upon all applications for Owner Approvals pursuant to this Agreement and the Applicable Law

itdescribes with Good Faith and Fair and Expeditious Dealing Likewise City shall

commence continue and diligently process any and all initial studies assessments EIRs and

other relevant CEQA compliance documents regarding the Owner Approvals with Good Faith

and Fair and Expeditious Dealing Forthe purposes of this Agreement Good Faith and Fair

and Expeditious Dealing shall mean that that the Parties shall act toward each other and the

tasks necessary or desirous to the processing contemplatedbythis Agreement pursuanttothe Applicable

Law and in a fair diligent best efforts expeditious and reasonable manner 10



except in those cases where a Party is given sole discretion under this Agreement and that no

Party or Parties shall take any action that will prohibit impair or impede any other Partys or

Parties exercise or enjoyment of its rights and obligations secured through this Agreement

d If Owner requests City shall meet with Owner prior to Owners

submission of applications for Owner Approvals for the purpose of ensuring all requested
information is understood by Owner so that Owners applications when submitted will be

accurate and complete Upon submission by Owner of an application for an Owner Approval
together with appropriate Processing Fees City shall process such application for Owner

Approval with Good Faith and Fair and Expeditious Dealing If City is unable to so process any

such application or upon request by Owner City shall engage mutually acceptable outside

consultants to aid in such processing Owner shall be required to pay all ofCitys actual costs

related to such outside consultants Owner in a timely manner shall provide City with all

documents applications plans and other information necessary for City to carry out its

obligations hereunder and Owner shall cause the Owners planners engineers and all other

consultants to submit in a timely manner all required materials and documents If City denies an

application for an Owner Approval City shall specify in detail the modifications changes or

improvements that are required to obtain approval City and Owner shall cooperate with the

goal being to obtain and issue Owner Approvals that are consistent with the modifications

changes or improvements that are required by City City shall with Good Faith and Fair and

Expeditious Dealing consider any subsequently submitted Owner Approval that complies with

the Cityspecified

modifications1 03 Applicable

Law a As used in this Agreement Applicable Law shall exclusively mean

all ofthe

following 1 As relates to the development of any or all of the Property

the terms and conditions ofthis

Agreement 2The EIR the General Plan Amendment the Ellis Specific Plan

and its zoning regulations and all other land use regulations entitlements grants permits plans

and other Owner Approvals that City has already or will in the future specifically approve
adopt issueand or grant relative toOwner requests relating to the Property provided such

Owner Approvals

are A Compliant with all controlling California lawe

g Planning and Zoning Law CEQAetc

B Mutually agreed to by the Parties

C Adopted by the City and

D Take Legal Effect

3 As relates to the development of any or all ofthe Property the City
rules regulations ordinances policies standards specifications practices and standard

11



operating procedures of City whether adopted by the City Council the Planning Commission
the City staff or the voters ofthe City in force and effect on December 1St 2008 Existing City
Laws The City has determined that the Specific Plan Ordinance adopted by City on

November 18th 2008 does not apply to the Property

4 As relates to the development ofany or all ofthe Property the City
Processing Fees for land use approvals including without limitation fees for processing
zoning subdivision maps building permits and other similar permits and entitlements which are

charged for processing applications and which are in force and effect on a Citywide basis at the

time the application for the Owner Approval is presented to the City

5 As relates to the development of any or all of the Property the

California Building Code as modified by City and those other State adopted construction

fire and other codes including Green Codes as all may be modified by City applicable

to improvements structures and development and the applicable version or revision of said

codes by local City action collectively referred toas Construction Codes in place at that

time date that building plans subject tosuchConstruction Codes are submitted by Owner to City

foranOwner Approval provided that such Construction Codes have been adopted by City and

are in effect ona Citywide

basis 6 As relates to the development of any or all of the Property

the Mandated New CityLaws pursuant toSection105 eofthis

Agreement 7As relates to the development of any or all of the Property

the New CityLaw s that Owner elects tobe subject to pursuant toSection105

d 8 As relates to the development of any or all of the
property contained inaPlan Approval outside the Ellis Specific Plan those affordable housing laws

in place at the timeofapplication completion for such Plan

Approval bThis Agreement complies with laws regarding Development
Agreement Statute including without limitation section658652which requires this Agreement to
specify the duration Termofthe Agreement the permitted usesofthe Property the density or
intensity of use the maximum height and sizeof proposed buildings and provisions for reservation

or dedication of land for public purposes The duration of this Agreement is set forth in

Section1 06 of this Agreement and this Agreement sets forth provisions for the permitted uses

the density and intensity of use the maximum height and size of proposed buildings and

the dedication of land for public purposes in the Applicable Law provisions ofthis Agreement

For example the Ellis Specific Plan is part of the Applicable Law for the Ellis Specific

Plan property and the Ellis Specific Plan sets forth the permitted uses the density and intensity

of use the maximum height and sizeof proposed buildings and the dedication of land for

public purposes for that Ellis Specific Plan property Likewise as toOther Properties beyond the

Ellis Specific Plan property that this Agreement may apply to in the future upon the recordation

of this Agreement against such Property the Applicable Law will apply which Applicable

Law uses the General Plan and City Laws applicable to such Property all of which set forth

the permitted uses the density and intensity of use the maximum height and size of
proposed buildings and the dedication of land for public purposes Further such General Plan and

City12



Laws require the processing and City approval of Owner Approvals before any development can

take place which Owner Approvals will likewise set forth the permitted uses the density and

intensity ofuse the maximum height and size of proposed buildings and the dedication of land

for public purposes Finally under this Agreementsown terms and conditions Owner is not

eligible to make application for nor receive an RGA needed before any residential development
can take place in City unless and until a Plan Approval defined in Section 107b of this

Agreement has first been processed and approved by City pursuant to this Agreement Under

this Agreement such Plan Approval must set forth the permitted uses the density and intensity
of use the maximum height and size of proposed buildings and the dedication of land for public
purposes Like the Ellis Specific Plan that Plan Approval will become part of the Applicable
Law provisions of this Agreement In other words at no time upon the recordation of this

Agreement against aProperty which recordation cannot take place until the requirements of this

Agreement and controlling law have been satisfied regarding the recordation ofthis Agreement

against such Property will there not be applicable known and understood permitted uses the

density and intensity of those uses the maximum height and size of proposed buildings and the

dedication of land for public purposes relative to such Property

c The Parties acknowledge that the Ellis Approvals and other Owner

Approvals likely will be processed in stages and therefore one or more Ellis Approvals andor

Owner Approvals may take Legal Effect before other Ellis Approvals andor Owner Approvals

d In the event of any conflict between any of subparts 12 345

6 andor 7 of subdivision a ofthis Section 103 above the hierarchical order of authority
shall be subpart 1 first then subpart 2 then subpart 3 then subpart 4 then subpart 5
then subpart 6 then subpart 7 then subpart 8

104 Vested Right to Applicable Law

a By this Agreement the Property against which this Agreement is recorded

such recordation not allowed until the requirements of this Agreement and applicable law have

been satisfied shall have avested right to the Applicable Law

b During the Term of this Agreement any development of the Property

Immediate Property andor Other Property and any discretion exercised by City on an Owner

Approval shall occur pursuant to only the law that comprises the Applicable Law During the

Term ofthis Agreement City regulation ofthe development ofthe Property Immediate Property
andor Other Property shall occur pursuant to only the Applicable Law

105 New City Laws

a Any City ordinance resolution minute order rule motion policy
standard specification or a practice adopted or enacted by City its staff or its electorate

through their powers of initiative referendum recall or otherwise that is not part of the

Applicable and that takes effect on or after December 2d 2008 is hereby referred to as a New

City Laws The Parties recognize that City is currently updating its GMO Guidelines and that

the provisions set forth in this Agreement will be incorporated into the GMO Guidelines Except
as otherwise provided in this Agreement aNew City Law shall be deemed to be in conflict with

13



this Agreement or the Applicable Law or to reduce the development rights provided hereby if the

application to the Property would accomplish any of the following results either by specific
reference to the Property or as part of a general enactment which affects or applies to the

Property

1 Change any land use designation or permitted use of the Property
allowed by the Applicable Law or limit or reduce the density or intensity of the Property or any

part thereof or otherwise require any reduction in the total number of residential dwelling units

square footage floor area ratio height of buildings or number of proposed non

residential buildings orother

improvements 2 Limit or control the availability of public utilities services

or facilities otherwise allowed by the Applicable

Law 3 Limit or control the rate timing phasing or sequencing of

the approval development or construction of all or any part of the Propertyand or

Owner Approvals in any manner or take any action or refrain from taking any action that results

inOwners having tosubstantially delay construction onthe Property or require the acquisition

ofadditional permitsorapprovals by the Cityother than those required by the Applicable

Law 4 Limit or control the location of buildings structures grading

orother improvements ofthe Property inamanner that isinconsistent with ormore restrictive

than the limitations in the Ellis Approvals and Applicable

Law 5Limit the processing ofOwner

Approvals b City shall not apply anyNew CityLaw s tothe Property that is in

conflict with this Agreement or that isexcessive under controlling law collectively inconflict with

or inconsistent withIfCity believes that it has the right under this Agreementtoimpose apply

a New City Law ontheProperty project it shall send written notice toOwner of that City

position NoticeofNewLaw s Upon receipt of the Notice ofNew City Law if Owner believes

that such New City Law is inconflict with this Agreement Owner may send written notice to
City within thirty 30 daysofOwners receipt ofCitysNotice ofNew Law Objection toNew

CityLaw s Owner s notice to City of its Objection toNew CityLaw s shall set forth the

factual and legal reasons why Owner believes City cannot apply the New CityLaw s to the

Property City shall respond toOwnersObjection to New CityLawsCity Response within

thirty 30 daysof receipt of said Owner Objection toNew CityLaws Thereafter the Parties

shall meet and confer within thirty 30 days of the dateofOwners receipt of the City Response

and shall continue tomeet over the next sixty 60 days Meet and Confer Period with

the objective of arriving atamutually acceptable solution to this disagreement The New

CityLaw s shall not be applied to the Property until the dispute over the applicability of the

New CityLaw s is resolved Within fifteen 15 days of the conclusion of the Meet and

Confer Period City shall make its determination and shall send written notice toOwner of that

City determination If City determines toimpose apply the New CityLaw s to the Property

in question then Owner shall havea period of ninety 90 days from the dateof receipt of such
City determination within which to file legal action challenging such City action Inother words

a90 day statute of limitationsregarding Owner s righttojudicial review of the NewCity

Laws14



shall commence upon the conclusion of the Meet and Confer Period If upon conclusion of

judicial review of the New City Laws at the highest judicial level sought and granted the

reviewing court determines that Owner is not subject to the New City Laws such New City

Laws shall cease to be apart ofthe Applicable Law and City shall return Owner to the position
Owner was in prior to Citysapplication of such New City Lawseg City return fees return

dedications etc

c The above described procedure shall not be construed tointerfere

withCity s right to adopt or apply any New CityLaw s with regard to all other areas of

City excluding the Property and Owner

Approvals d Owner in its sole and absolute discretion may elect to be subject to

aNew CityLaws thatisare not otherwise a part of the Applicable Law In the event Owner

so elects Owner shall provide notice to City of that election and thereafter such New CityLaw
s shall be part ofthe Applicable

Law e City shall not be precluded from applying any New CityLaw s to

theextent that such New CityLaw sare specifically mandated tobe appliedto developments

such as the development of the Property by changes in State or Federal laws orregulations

and implemented through the Federal State regionaland or local level Mandated New

CityLaw s In the event such Mandated New CityLaws preventorpreclude compliance

with one ormore provisions ofthis Agreement or require changes in plans maps orpermits

approved by City for the Property this Agreement shall be modified extended or suspended as may

benecessary to comply with suchMandated New CityLawsImmediately after enactment of

any such Mandated New CityLaw s that will materially affect the terms and conditions of

this Agreement the Parties shall meet and confer in good faith pursuanttosubdivision e above

todetermine the feasibility of any such modification extension orsuspension based on the

effect such modification extension or suspension would have on the purposes and intent of

this Agreement In the event thatan administrative challengeand or legal challenge as
appropriate tosuchMandated New CityLawspreventing compliance with this Agreement isbrought and

issuccessful in having such Mandated New CityLaws determined to not apply to

this Agreement this Agreement shall remain unmodified and in full force and effect To the

extent that any such Mandated New CityLaw s or actionsof regional and local agencies

including City required bysuch Mandated New CityLaw sor actions of City taken in good faith in

order to prevent adverse impacts upon City because of such Mandated New CityLaw s have

the effectof preventing delayingormodifyingOwners ability to use ordevelop the Property or

any portion thereof ina material fashion then Owner shall have the optiontoterminate
unilaterally this

Agreement1 06

Term a The term of this Agreement shall commence thirty 30 days after

the adoption ofthe Approving Ordinance Agreement Effective Date and shall continue

twenty five 25 years plus one day Term unless said Term isotherwise terminated modified

or extended as provided inthis Agreement oranyamendment
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b If any administrative legal andor equitable action andor other proceeding
instituted by any person entity or organization that is not aParty to this Agreement challenging
the validity of this Agreement the Ellis Specific Plan project the Ellis Approvals the Owner

Approvals and their respective projects or the sufficiency of any environmental review under

CEQA Third Party Challenge is filed then the Term of this Agreement shall be tolled for

the period oftime from the date ofthe filing of such Third Party Challenge until the conclusion

of such litigation by dismissal or entry of a final judgment provided such tolling period does not

exceed five 5 years The filing of any such Third Party Challenges against City andor Owner

shall not delay or stop the development processing or construction of the Ellis Specific Plan or

other approval or issuance of any Owner Approvals unless enjoined or otherwise controlled by a

court of competent jurisdiction The Parties shall not stipulate to the issuance of any such order

unless mutually agreed to

c Notwithstanding any other part of this Section106 as it relates to a

residential unit this Agreement shall terminate and be of no further force and effect for each

individual residential unit on the Property on that date a Certificate of Occupancy is issued by
City for such residential unit

d Pursuant to Government Code section 664526aor its successor section

in substantially the same form and this Agreement and subject to subdivisionf of this

Section106 the term of any tentative map vesting tentative map parcel map vesting parcel
map or final map or anyre subdivision or anyamendment toany such map collectively

referred to asSubdivision Document relating to the Property shall automatically be extended to

and until the later of the following 1 the end of the term ofthis Agreement or 2 the end of

the term or life ofanysuchSubdivision Document otherwise given pursuant tothe Subdivision
Map Act or local regulation not in conflict with the Subdivision Map Act Any

improvement agreement entered into pursuant to the Subdivision Map Act or other State or local
regulation shall haveaterm noshorter than 365 days from execution ofthe improvement agreement and

no longer than that term decided by

City e If this Agreement terminates for any reason prior to the expiration

of vested rights otherwise given under the Subdivision Map Act to any vesting tentative

map vesting parcel map vesting final map or any other type of vesting map on theProperty or

any portion ofthe Property collectively Vesting Map suchtermination ofthis Agreement

shall not affectOwner s right to proceed with development under such Vesting Map in

accordance with theordinances policies and standards so vested under the Vesting Map
Notwithstanding the foregoing or anyother provision of this Agreement or the Applicable Lawit describes

no Vesting Map shall extend the Applicable Law beyond the stated Term of this Agreement
and the rules regulations and official policies of City applicable to that portion of the
Property covered by such Vesting Map shall become those in effect as of the expiration of such

Term except as otherwise agreed to by City and Owner provided however that City and Owner

may agree toanextension of the Term ofthis Agreement with respect to thearea covered by any

such Vesting

Map f The term of any Owner Approvals including without limitation

all development plans development permits or other permit grant agreement approval

or entitlement for the general development of all or any part of their respective projects

and16



properties shall automatically be extended to and until the later ofthe following 1 the end of
the Term of this Agreement or 2 the end ofthe term or life of the Owner Approval otherwise

given pursuant to controlling law

107 RGAs

a No RGAs shall be allocated to any Property against which this Agreement
is recorded except as provided by this Agreement If this Agreement is recorded against Other

Properties such Other Properties shall be limited to receipt of RGAs from City pursuant to this

Agreement only and the collective totals of RGAs that can be allocated by City to such Other

Properties shall not exceed the RGA totals set forth in this Agreement

b No portion of the Property shall receive any RGAs under this Agreement
unless and until any such portion ofthe Property has first secured City approval of its legislative
development approval such as a Specific Plan Government Code section 65450 et seq or in
the case where no Specific Plan is required by City has secured City approval of a legislative
approval that provides the detail similar to that otherwise required by the Citys new Traditional
Residential General Plan Land Use Designation both situations collectively referred to in this

Agreement as Plan Approval and where such portion of the Property has had this

Agreement recorded against it No such Plan Approval shall be granted by City until complete
and legally compliant environmental review and planning process pursuant tocontrolling law has
taken place and City approval and adoption of the Plan Approval in Citys sole and exclusive

discretion has taken place Further such Plan Approval shall set forth the permitted uses the

density and intensity of use the maximum height and size of proposed buildings and the
dedication of land for public purposes In other words a legally compliant and City
approved and adopted Plan Approval onaportion of theProperty which Plan Approval must set forth
the contents requirements of theDevelopment Agreement Statuteie setting forth the
permitted uses the density and intensity of use the maximum height and sizeof proposed buildings
and the dedication of land forpublic purposes isa prerequisite tosuch Property being eligible

toreceive anyRGAs under this

Agreement c The GMO setsmaximums regardingCitysissuanceofRGAs and
building permits Themaximums contained in the GMO relative toCitysissuanceofRGAs and
building permits onanannual basis are referred to in this Agreement as the GMO Maximums

ThisAgreement conforms tothe applicable GMO and its GMO Maximums andthis Agreement
only invokes thisAgreementsrequirements regarding aPlanApprovalseligibility to apply for
RGAsif compliance with all other aspects of controlling law has been secured including

without limitation full CEQA andplanning zoning law compliance andCity s sole and
exclusive discretion has been exercised and the Plan Approval has been adopted by City This
Section therefore sets forth the process terms and conditions relative to aPlanApprovalseligibility

to apply for and applications relating toRGAs and building permit

issuance d In no event shall the sum total ofOwner sPlan Approvals be eligible
formore than2250 RGAs over the Term ofthisAgreement Overall RGA Maximum
Further innoevent shall any or allof the Plan Approvals be eligible formore than the specific number
ofRGAs allocated by this Agreement ona yearly basis Annual RGA Eligibility These

two numeric limitations taken together with thisAgreements requirement that no RGA be
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until at a minimum a legally compliant Plan Approval is adopted and this Agreements
requirement that such RGA will only take place during the Term of this Agreement means that

the Properties against which this Agreement is recorded might never secure reach the Overall

RGA Maximum under this Agreement For example if Plan Approvals amounting to 2250
units are not secured by Properties during the Term of this Agreement andor once Plan

Approval has been secured there is not enough time remaining under the Term ofthis Agreement
to allow City to allocate the remaining RGAs to the Plan Approval under the then
applicable Annual RGA Eligibility then the Properties will not receive the2250 Overall RGA

Maximum under this Agreement Despite this possibility Owner shall nonetheless be obligated to
perform the Swim Center Commitment set forth in this

Agreement eOwner shall make application to City for RGAsRGAApplication
s pursuant to the RGA Application attached hereto asExhibit C tothis Agreement and subject

tothefollowing terms and

conditions 1RGA Applications may besubmitted by Owner to City during

the following time

periods AAnytime during normal business days and hours of
City before up toand including the first 1st Friday in January of any calendar

year January Cycle in which Owner meets the requirements for eligibility

forRGAs established bythis Agreement

and B IfOwner has not applied to City for allofOwner s

then applicable for that calendar year Annual RGA Eligibility by the close of

the January Cycle of that calendar year then anytime during normal business
days and hours of City after the January Cycle closes and before up toand
including the first 1st Friday in Julyof that same calendar year July Cycle Owner

may apply to City for the remainderofOwnersthen applicable for that
calendar year Annual RGA Eligibility For example ifinaparticular calendar year

Owner hadanAnnual RGA Eligibility under this Agreement of 125 RGAs and
Owner only sought 75of those RGAs during the January Cycle ofthat calendar

year then Owner may apply to City during the July Cycle of that same calendar year

forthe remaining 50 RGAs ofthe Annual

RGA Eligibility 2 Owner shall provide a separate RGA Application for

each Plan Approval for which Owner seeks RGAs that calendar year The total RGAs sought by

Owner in any calendar year shall not exceed the total Annual RGA Eligibility for that calendar year
setby

this Agreement 3OwnerRGA Application s to City shall provide City

with the information requested in the RGA Application form attached hereto as Exhibit C

to

this Agreement 4 After an RGA Application is submitted by Owner to

Citythe RGA Application may be amended by Owner if the amended RGA Application complies

with all requirements ofthisSection 107 and isclearly labeled as

anamendmentis



5 City shall respond to any and all RGA Applicationssubmitted by
Owner within sixty 60 days of the date of the close of the application period for the relevant

cycle January Cycle or July Cycle of that same calendar year

The schedule below uses the terminology first year second year and

so forth those phrases are meant to mean that the first year is 2009 However if a Plan

Approval builds completely out and therefore secures all of the RGAs it can use for that Plan

Approval RGA allocation will stop until another Plan Approval is secured That next Plan

Approval may take years to secure Therefore the then applicable next year allocation on

the schedule would not take place until the year that the Plan Approval would be eligible to apply

for RGAs Or comparatively more than one Plan Approval might exist at any time and yet

the combination ofPlan Approvals could never secure more than the applicable total Annual

RGA Eligibility nor could the combination of Plan Approvals ever exceed the Overall

RGA Maximum Therefore subject to all ofthe requirements ofthis Agreement including

without limitation the other subdivisions of this Section1 07 the schedule regarding the Annual

RGA Eligibility shall be as

follows 1 In the first year City shall allocate any and all remaining

RGAs then available up toamaximum of 125

RGAs 2 In the second year City shall allocate any and all RGAs

then available up toamaximum of 125

RGAs 3 In the third year City shall allocate any and all RGAs

then available up toamaximum of125

RGAs 4 In the fourth year City shall allocate any and all RGAs

then available up toamaximum of 125

RGAs 5 In the fifth year City shall allocate any and all RGAs

then available up toamaximum of 175

RGAs 6 In the sixth year City shall allocate any and all RGAs

then available up toamaximum of 175

RGAs 7 In the seventh year City shallallocate any and all RGAs

then available up toamaximum of 175

RGAs 8 In the eighth year City shall allocate any and all RGAs

then available up toamaximum of 175

RGAs 9 In the ninth year City shall allocate any and all RGAs

then available up toamaximum of175

RGAs 10 In the tenth year City shall allocate any and all RGAs

then available up toamaximum of225
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11 In the eleventh year and for each calendar year thereafter until

such time as Owner has used the entirety of the Overall RGA Maximum or such time as the

Term of this Agreement has lapsed whichever occurs first City shall allocate any and all RGAs

then available up to amaximum of225 RGAs

12 In conjunction with each allocation cycle City shall determine the

number of RGAs that City has allocated to Owner as of that date and therefore the number of

RGAs remaining under the Overall RGA Maximum

g Section 114a1 of this Agreement requires that City shall make

available enough capacity from the existing wastewater treatment plant sufficient to provide the

Ellis Specific Plan area development and only the Ellis Specific Plan area development with

adequate wastewater treatment capacity for five hundred 500 residential units Section
114a1 refers to this as the Ellis Initial Capacity Pursuant to this Section 107 the first

year the second year the third year and the fourth year of Annual RGA Eligibility allocations

as those terms are set forth and defined in this Section 107 totaling 500 RGAs shall only be

allocated to and only used within the Ellis Specific Plan

h Except as provided in Section 107g above ie the first 500 RGAs

issued by City must go to the Ellis Specific Plan Approval Owner may use any RGAs allocated

under the Annual RGA Eligibility on any portion of the Owners Property Immediate Property
or Other Properties upon which Owner has secured a Plan Approval Owner may not use any

RGAs allocated under the Annual RGA Eligibility on any portion of the Owners Property upon
which a Plan Approval does not yet exist If when Owner makes an RGA Application for RGAs

under the Annual RGA Eligibility the subject Plan Approval and related project for which

such RGA Application is made has remaining residential units of a number less than that years
applicable Annual RGA Eligibility then Owners RGA Application shall not request RGAs

under the Annual RGA Eligibility in excess of such remaining residential units If RGAs have

already been allocated by City to a Plan Approval under the Annual RGA Eligibility but such

allocated RGAs are not needed or wanted by Owner for that Plan Approval such un

needed RGAs shall be returned by Owner to City and such returned RGAs shall not becounted

toward the Overall RGA Maximum and may bere issued by City toanyother Owner
Plan Approval Upon such re issue of RGAs byCityto another Plan Approval such re

issued RGAs shall becounted toward the Overall RGA Maximum Further once RGAs have been

allocated toaPlan Approval under the Annual RGA Eligibility but arenot needed or wanted
for that Plan Approval and are therefore returned by Owner to City pursuant to the textaboveif
no other Plan Approval then currently exists then such returned RGAs shall not be transferable

byOwner to another developer or project that does notqualify under this Agreement again

such returned RGAs shall not be counted byCity against the Overall RGA Maximum and shall be
available for future Cityallocation to Owner consistent with this Section above Furtherif before

allocation ofRGAs to a Plan Approval at least ten 10 days prior to the application deadline
for second cycle July Owner notifiesCityinwriting of Ownerswillingness suchOwner

willingness being Owners sole and exclusive discretion to receive less than the full Annual

RGA Eligibility that Owner otherwise hasa right toreceive fromCityunder this
Agreement Un Allocated RGAs City shall have the right to use the Un Allocated RGAs as

City sees fit including without limitation issuing the Un Allocated RGAsto other non

Owner
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exclusive discretion Such UnAllocated RGAs shall not becounted toward the Overall
RGA

Maximum iRGAs allocated under the Annual RGA Eligibility shall not expire
during the Termofthis Agreement If all or any part of the RGAs allocated toOwner are not used
by Owner in any one calendar year said unused RGAs shall beavailable for use byOwner in

any subsequent years remaining within the

Term1 08 Building

Permits aProperty against which this Agreement isrecorded shall receive
Building Permits only asprovided by this Agreement andanyMemorandumofAssignment applicable

tosuch

Property bOwner shall notify Cityof the calendar year inwhich Owner will be
readyto commence constructionofthedevelopmentsapproved inaPlanApproval

s c Upon confirmation by City that Owner is in fact ready to start

such construction then commencing on January 1st of said calendar year designated by Owner

the following shall

apply 1 ForaProperty that has secured Plan Approval and isqualified

toreceive RGAs underthis Agreement City shall reserve building permits for that Property for

that calendar year in thesame number and amount as the number and amount ofRGAs that

Owner has an eligibility right to receive in that same calendar year under this Agreementie
the Annual RGA Eligibility Reserved Building Permits Owner alone shall distribute

such Reserved Building Permits among the applicable Plan Approvals asOwner determines in its

sole and exclusive discretion taking into consideration applicable Memorandumsof
Assignment So for example if under the applicable Annual RGA Eligibility Owner had Property

orProperties that hada right toreceive 125 RGAs that calendar year then City would reserve

125 building permits for Owner in that same calendar year and Owner would then distribute

suchReserved Building Permits among the applicable Plan Approvals asOwner determines in its

sole and exclusive discretion taking intoconsideration applicable Memorandumsof

Assignment 2Notwithstanding 1 above in any calendar year in which

theProperty would receive fewer than 125 building permits that calendar year from City
because fewer than 125 building permits are available City shall nonetheless reserve 125
building permits for Owner unless such 125 building permits are not available under the

GMO Maximums in which case City shall reserve for Owner all building permits fewer than
125 then available under the GMO

Maximums 3Notwithstanding any of the foregoing if at any time but not

less than ten 10 days prior toAugust 31st Owner notifiesCitysChief Building OfficialofOwner
s decision inOwner s sole and exclusive discretion toreceive fewer than the building
permits that Owner otherwise has a right to receive from City under this Agreement
UnIssued Building Permits City shall have the right tousetheUn Issued Building Permits

as City sees fit including without limitation issuing the Un Issued Building

PermitstoothernonOwner21



projects pursuant to Citys sole and exclusive discretion Such Un Issued Building Permits
shall not becounted as issued toOwner that

year 4Inaddition to the building permits reserved by this Section

Owner may seek building permits from City ona first come first served

basis 5Owner shall make application to City for all or any part of
such Reserved Building Permits by endofbusiness on September 30t ofeach calendar year
Owner shall lose its rights tothose Reserved Building Permits that Owner has not made application

to City for by endof business on September 30t of such calendar year On October 1st of
each calendar year such Reserved Building Permits towhich Owner has lost its rights shall

revert back to City for issuance by City inCity s sole and exclusive discretion Such
unclaimed Building Permits shall not becounted as issued toOwner that

year 6 Notwithstanding any other provision of this Agreement to

the contrary all building permits sought by Owner and issued by City through the calendar
year 2013 under this Agreement shall exclusively be issued to and only used within the
Ellis Specific Plan area However upona request by Owner the City Council of City may consider

a request to waive all or any portion of the foregoing requirement The CityCouncils
decision regarding such request shall be in the sole and exclusive discretion of the City Council

Owner hereby waives any right tochallenge judicially any such City Council decision on such

Owner

request1 09 Significant Actions byThird

Parties aOwner shall be responsible for the acquisition of permits
approvals easements and services required to serve the Property and Plan Approval from all
non City providers of utilitiesatOwner scost Owner shall also be responsible for coordinating
with any non City providers of utilities to ensure the proper installation and
construction of non City utilities in accordance with the Applicable Law The provision of all

such services shall be subject to City approval which City approval shall be subject to Good

Faithand

Fair and ExpeditiousDealing bAtOwner s sole discretion andin accordance

with Owner s construction schedule Owner shall apply for such other permits and approvals as may

be required by other private and public and quasi public entities in connection with

the development ofor the provision of services to the Property City shall cooperate with Owner
in Good Faith and Fair and Expeditious Dealing at nocost to City in Owners efforts

to obtain such permits and approvals and City shall from time to timeat the request ofOwner use
its GoodFaith and Fair and Expeditious Dealing to enter into binding agreements with any such

other entity as may be necessary to ensure the timely availability of such permits
and approvals to Owner provided such permits and approvals are mutually determined by City
and Ownertobe reasonably necessary or desirable and are consistent with Applicable Law Inthe
event that any such permit or approval assetforth above is not obtained within three3 months
from the date applicationisdeemed complete bythe appropriate entity and such
circumstance materially deprives Owner ofthe ability to proceed with development of the Property or
any portion thereof or materially deprives Cityofa bargained for public benefit of this Agreement then

in
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election of Owner Owner and City shall meet and confer with the objective of attempting to

mutually agree on alternatives Owner Approvals andor an amendment to this Agreement to

allow the development of the Property to proceed with each Party substantially realizing its

bargainedforbenefit there

from c City and Owner acknowledge and agree that City may from time to

time enter into with Good Faith and Fair and Expeditious Dealing joint exercise of

power agreements ormemorandaof understanding with other governmental agencies consistent

with and tofurther the purposes ofthis

Agreement1 10Amendment ofthis Agreement InclusionofOwner Approvals into

this

Agreement aThis Agreement may beamended from time to time inaccordance

with California Government Code section 65868 and the Enabling Resolution and upon the

mutual written consent of City and Owner with City costs payable by the Owner Owner may seek
Cityinterpretation regarding one or more of the terms and conditions ofthis Agreement to

determine whether or notanamendment is

needed bThis Agreement anticipates and provides the process and rules
governing subsequent Owner Approvals including without limitation Plan Approvals No amendment

ofthis Agreement shall be required inconnection withCity processingandor approval ofany

such Owner Approval for the Property Any such Owner Approval that isapproved by City

and becomes part of the Applicable Law pursuant tothe requirements of this Agreement shall

bevested into byOwner and City and shall become a part ofthis Agreement as ifset forth herein

in full City shall not process or approve anyOwner Approval unless Owner requests such
process and

approval1 11

Annexation a As totheProperty or anyportion thereof the following shall

apply 1 From time to time during the Term of this Agreement

certain portions of the Property may beoutsideCityscurrent corporate boundary Such portions

arecollectively referred to in the singular asanAnnexation

Property 2Within ninety 90 days after aPlan Approval foran

Annexation Property or as soon thereafter as aPlan for the Provision of Services as that phrase
is defined by the law controlling the San Joaquin County Local Agency

Formation Commission LAFCO and all other materials required by controlling lawandor
requested by LAFCO can be prepared and completed relating tosuch Annexation Property City

shall consideraResolutionof Application toLAFCO requesting annexation of such

Annexation Property and all other relevant property determined by City in its sole and exclusive

discretion to be appropriate City shall submit each suchResolutionof Application Plan for the

Provision ofServices and other material required by controlling lawandorrequested by LAFCO
City may process any such annexation of Annexation Property concurrently with other

Owner

Approvals
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3 City shall use Good Faith and Fair and Expeditious Dealing to
cause the completion of such annexation of Annexation Property subject to all applicable
requirements oflaw If such annexation ofAnnexation Property cannot be accomplished without
conditions that are unacceptable to Owner then at Owners request City shall terminate or

request termination ofthe proceedings as appropriate with respect to the Annexation Property

4 Owner shall pay Citys reasonable costs relating to all City actions
taken pursuant to this Section 111 including reasonable consultant costs and including such
LAFCO fees costs and charges relating to such annexationsthat LAFCO charges to City

5 If Citys first Resolution of Application to LAFCO requesting
annexation of an Annexation Property is denied by LAFCO then the Parties shall continue to
work together to secure such annexation in such a manner as they may mutually agree including
annexing only portions ofthe Annexation Property at different times until such time as all ofthe
Annexation Property is annexed to City To the extent that the law requires adate to be set forth
within this Agreement by which annexation of Annexation Property must be accomplished that
date shall be two 2 days prior to the termination ofthe Term of this Agreement

b Owner shall be responsible for the Citys processing costs regarding
actions taken by City pursuant to this Section 111

112 Memorandum of Assignment Operative

a Provided all of the requirements of this Section and this Agreement have
been met the Property to which this Agreement may be recorded in the future shall include all of
the property within the Citysthen existing Sphereof Influence Property against which
this Agreement isrecorded shall receive RGAs and Building Permits only as provided by
this Agreement andthebelowdescribed Memorandum

of Assignment b As to any Property this Agreement may only be recorded
against such Property atsuch time and date asallof the following

have occurred1 The Property isknown and its legal description
prepared

Subject Property 2 Owner has acquired a legal or equitable interest in
such

Subject Property 3Such Subject Property isincluded withinthe City s
Sphere of

Influence and 4 The City Council has determined that such Subject
Property has satisfied the requirements of subdivisions 12 and3above and has authorized
its designated agent to sign the City Authorization toRecord Development Agreement set
forth in Exhibit Dof this Agreement Owner shall recordthe City Authorizationto
Record Development Agreement with the Memorandumof Assignment substantially in the form set forth in
Exhibit Eto this Agreement against such Subject Property Therecorded Memorandum
of Assignment shall grant to the Subject Property all rights responsibilities benefits and burdens

of
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Agreement except as this Agreement relates to the Overall RGA Maximum and the Annual RGA

Eligibility As to the Overall RGA Maximum and the Annual RGA Eligibility the
Memorandum of Assignment shall designate the maximum amount ofRGAs otherwise available

under this Agreement that are being allocated to such Subject Property Such Subject Property
shall not be allowed to use or have any claim under this Agreement to the Overall RGA
Maximum or Annual RGA Eligibility in excess of such expressed maximum amounts in such
Memorandum ofAssignment Such Memorandum ofAssignment may be amended and then re

recorded to reflect any new allocation amount set forth in a new Memorandum of Assignment
Any such RGAs that are so allocated by such Memorandum of Assignment to such Subject
Property that are unused by such Subject Property shall be returned to City and City shall add
back such unused RGAs into the Overall RGA Maximum Such Memorandum of Assignment
shall likewise set forth the overall total and annual total of building permits that shall be reserved

by City for such Subject Property As set forth in Section 107hof this Agreement such

Subject Property shall not have a claim to any RGAs or building permits provided by this

Agreement including without limitation the Overall RGA Maximum or Annual RGA

Eligibility beyond that expressly set forth in the Memorandum of Assignment or amended
Memorandum of Assignment As relates to the Ellis Specific Plan Property the Memorandum
of Assignment recorded against said Property shall provide an overall amount of RGAs that is
identical to the number of residential lots set forth in the approved subdivision mapss for said
Ellis Specific Plan Property although the number ofRGAs available on an annual basis from the
Annual RGA Eligibility shall be determined by Owner in his sole and exclusive discretion except
as provided in Section107h ofthis Agreement

c As used in this Agreement the term Operative shall have that meaning
set forth in Government Code section 65865

1 With respect to the Immediate Property this Agreement shall
become Operative upon the occurrence of the recording ofthis Agreement against the Immediate

Property and the annexation of the Immediate Property to the City within the Term of this

Agreement

2 With respect to an Other Property this Agreement shall become

Operative upon the occurrence of the recording ofthis Agreement against the Other Property and
the annexation of the Other Property to the City within the Term of this Agreement

113 Adequate Water Supply

a Pursuant to the water supply assessment WSA by City relating to the

potential development this Agreement addresses including without limitation the water

assessment prepared in the EIR referenced in Recital paragraph F of this Agreement adequate
water supply capacity and treatment collectively Water Capacity is known and will be
available during the Term of this Agreement for the potential maximum development that may
occur pursuant to this Agreement Therefore City shall make such Water Capacity available to

Owner for such potential development during the Term of this Agreement Neither City nor

Owner shall take any actions including without limitation approval by City of any new

development after the Effective Date ofthis Agreement that would impair or impede that Water

Capacity nor otherwise make the Water Capacity unavailable during the Term of this Agreement



for the potential maximum development that may occur pursuant to this Agreement For
residential uses such Water Capacity shall be made available in accordance with Owners

building permit schedule for residential units as listed in this Development Agreement A water

supply verification shall take place at the subdivision map approval stage as required by such
law If for any reason despite the Citys best efforts such Water Capacity is not available from
surface water supplies for Owners use on such development when needed then the following
shall apply

1 City shall pursue interim measures to satisfy such Water Capacity
requirements including without limitation Citys use of groundwater

2 If for any reason despite Citys best efforts such interim measures

are either not available or are available but not in quantities necessary to fully satisfy such Water

Capacity requirements then Owner may at Owners sole and exclusive discretion upfront the
cost of design construction operation and maintenance of ground water well pump station
piping network and appurtenances to City collectively Additional Well to meet the Owners
water needs until such time as Cityprovided permanent Water Capacity isavailableOwner

s development will not be served from the Additional Well until construction of the
Additional Welliscompleted and accepted by the City Once theCity provided permanent
Water Capacity ismade availabletoOwnersProperty Owner s need for the Additional Well may
be eliminated In sucha circumstancewhere Owner s needfor the Additional Well islater

eliminated because City provided permanent Water Capacity is available City may use the

Additional Well for City purposes provided City reimburses Owner for the costs to Owner
ofthe design construction operation and maintenance of the Additional Well Additionally

Owner may use such Additional Well to provide irrigation water for the public
areas rightsof way parks special landscape features open space and anywhere else where

irrigation is

required tosustain plant species bOwner shall pay its pro rata share fair share
ofthe costsof providing such Water Capacity to any suchpotential development of the
Immediate Property and the Other Properties More specifically the costs related to the treatment
aspects of the Water Capacity providedto the development within a particular Plan Approval shall

be spread and prorated over the number ofbuilding permits likely tobe issued
for the development within such particular Plan Approval and such pro rated amount shall be
paid upon the issuance of each building permit for such development with such Plan Approval for
the full cost of water supply The costs related tothe transmission aspects of
the Water Capacity provided to the development within a particular Plan Approval shall be paid
bythose impact feesor other municipal financing mechanism mutually acceptable andagreeable to

the Parties that are established in an adopted finance plan such as a

Finance Implementation Plan FIP relatingto

suchdevelopment withinaparticular Plan Approval

1 14Wastewater Treatment

and Conveyance CapacityaWastewater Treatment Capacity1Upon the Effective Date
of this Agreement and in accordance with the building permit schedule allocated toOwner

bythisAgreementCityshallmakeavailable26



capacity from the existing City wastewater treatment plant sufficient to provide the Ellis Specific
Plan area development with adequate wastewater treatment capacity for five hundred 500
single family detached residential units Ellis Initial Capacity Owner shall pay
the prevailing wastewater treatment plant impact fees at the time ofsuch building permit
issuance for Ellis Initial Capacity in accordance with the City fees imposed on development for
the existing PhaseIWastewater Treatment Plant Expansion City shall not be obligated to
advance funds for Additional Capacity orExpansion except to the extent that such funds have
already been collected by City for such Additional Capacityor

Expansion 2 Beyond the Ellis Initial Capacity referenced in subdivision aof this Section1 14 upon each Plan Approval within the Overall RGA Maximum the
project contained within such Plan Approval shall receive that wastewater treatment capacity
and treatment and transmission capacity Additional Capacity neededto adequately service
said Plan Approval with said Additional Capacity coming from theCitysexisting capacity at
the existing wastewater treatment plantor Expansion of the existing wastewater treatment
plant For the purposes of this Agreement Expansion shall mean that expansion of the
existing treatment capacity of the existing wastewater treatment plant which Expansion will increase
thetreatment capacity of the plant from the existing approximately102million gallons per day
oftreatment capacity tothe approximately 16million gallons per dayoftreatment capacity
Such Expansion may be donein incremental phases Owner shall pay its fair share pro rata share
of the costs ofthe Expansion taking into account all users that will use the Expansion through
a formof municipal financing or other mechanism acceptable and agreeable to the Parties
City shall take such measures as needed to ensure that other public and private development
projects proposing toutilize the Expansion shall pay their fair share of the funding needed to
construct maintain and operate the ExpansionOwnersabove described funding obligations
shall be coordinated with the other public and private development projects to ensure that
such monies are collected from Owner and other public and private development projects
at approximately the same timeIfthe required funding from others other usersother development
projects etc isnot available for the phase of Expansion needed to provide the Additional
Capacity Owner needs when Owner needs it orif some funding from others is available but isnot
adequate to fund the phase of Expansion needed to provide said Additional Capacity Owner
needs when Owner needs it thenatOwner s soleand exclusive discretion Owner may pay the cost
of such phaseof Expansion needed to provide such Additional Capacity OwnerFunded Phase
in suchacase Owner shall be reimbursed for that portion of the Owner Funded Phase that
exceedsOwners Additional Capacity needs Exceptforresponsibilities provided for inapplicable
CIPsand orother developments topaytheir fair share City shall not be obligated toadvance funds
for Additional Capacity

Expansion b Conveyance

Capacity 1Owner shall be allowed to use then existing capacity in
then existing conveyance systems If either increasing the conveyance capacity in the
existing wastewater lines to provide adequate conveyance capacity to such areaof development within
a Plan Approval is needed orif constructing new wastewater lines to provide
adequate conveyance capacity to such areaof development withinaPlan Approval isneeded
collectively Conveyance Expansion then such development within such Plan Approval shall
be responsible for its fair share proportional of the costs of the Conveyance Expansion

The
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improvements to the existing conveyance system or construction of new wastewater linesie
the Conveyance Expansion will be completed by City in accordance with Citys approved
Wastewater Master Plan

2 City shall take such measures as needed to ensure that other public
or private development projects proposing to use the Conveyance Expansion shall pay their fair
share proportional ofthe costs ofsuch Conveyance Expansion If additional funding from such
other development projects is not available prior to Owners need for the Conveyance
Expansion Owner in its sole and exclusive discretion may request City to complete
construction of the Conveyance Expansion in multiple phases if requested by Owner The
construction of and payment by Owner for such owner conveyance improvements
accomplished in multiple phases shall be in accordance with Owners needs In such event no

other development will have right to this new or expanded conveyance capacity available after

completion of the particular construction phase Wastewater conveyance connection will be
available to Owner only after the required improvements are completed or accepted by City
Wastewater conveyance capacity shall be provided from the Corral Hollow sewer line and other
western sewer lines as set forth in the Wastewater Master Plan Corral Hollow Sewer Analysis for
the maximum development authorized by this Agreement Except for responsibilities provided
for in applicable CIPs andor other developments to pay their fair share City shall not be

obligated to advance funds for conveyance improvements

115 Schools

a Owner has entered into a Memorandum of Understanding with the Tracy
Unified School District

b Prior to the first residential building permit issuance Owner shall execute

a school facilities mitigation agreement with the Jefferson School District to mitigate the impact
ofthe Ellis Specific Plan on Jefferson School District facilities

116 Ellis Specific Plan Parks

a Owner shall provide and dedicate to City parks pursuant to the four 4
acres per thousand formula required by the Ellis Specific Plan and Applicable Law Park
Requirements No additional park dedications in lieu fees or other parkrelated
requirements shall by imposed by City on Owner or the Ellis Specific Plan property beyond the

Park

Requirements b The timing of the dedication to City of Ellis Specific Plan parks and
the construction ofEllis Specific Plan park improvements shall bedetermined by City at the time

of City approvalofsubdivisionmap s for the Ellis Specific Plan

property1 17Future Impact Fees Taxes and Assessments

Nexus a During the Term of this Agreement only those impact fees
taxes assessments and other charges that areestablished inan adopted FIP for the particular
Property shall apply tothe particular

Property28



b Except as provided in this Agreement including without limitation
Sections 101 this Agreement is not intended to change or affect either Parties rights or

obligations regarding the over sizingof improvements servicesand or facilities beyond
the impacts ofthe

Property ARTICLE
2ASSIGNMENT DEFAULT ANNUAL

REVIEW TERMINATION LEGAL

ACTIONS2 01Covenants Run With The

Land a This Agreement and all of its provisions agreements rights
powers standards terms covenants obligations benefits and burdens shall be binding upon and inure
to the Parties and their respective heirs successors by merger consolidation or
otherwise assigns devisees administrators representatives lessees and all other persons or

entities acquiring the Property whether by sale operation of law or in any manner whatsoever and
shall inure to the benefit of the Parties and their respective heirs successors bymerger
consolidationorotherwise and assigns collectively

Assignee b Additionally this Agreement and all of its provisions agreements
rights powers standards terms covenants and obligations shall be binding upon the Parties and
their respective heirs successors by merger consolidation or otherwise and assigns
devisees administrators representatives lessees and all other persons or entities acquiring the

Other Properties or any lot parcel or any portion thereof or any interest therein whether by
sale operation of law or in any manner whatsoever and shall inure to the benefit of the Parties
and their respective heirs successors by merger consolidation or otherwise and assigns
also collectively

Assignee cUpon assignment in whole or in part and the express written
assumption by the Assignee of such assignment ofOwner s rights and interests under this
Agreement Owner shall bereleased from its obligations with respect to the Property or any lot parcel

or portion thereof so assigned to the extent arising subsequent to the date ofsuch assignment
A default by any Assignee shall only affect that portion of the Property owned by such
Assignee and shall not cancel or diminish in any wayOwner s rights hereunder with respect to

the assigned portion ofthe Property not owned bysuch Assignee The Assignee shall be
responsible forthe reporting and annual review requirements relating tothe portion ofthe Property owned
by such Assignee and any amendment to this Agreement between City and Assignee shall
only affect the portionofthe Property owned bysuch

Assignee2 02

Defaults aAny failure by City or Owner to perform anymaterial termorprovision
ofthis Agreement which failure continues uncured fora periodof sixty 60 days following
written notice of such failure from the other Party unless such period isextended by written
mutual consent shall constitute adefault under this Agreement Any notice given pursuant to
the preceding sentence shall specify the nature of the alleged failure and where appropriate
themanner in which such alleged failure satisfactorily may be cured If the nature of the

alleged
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failure is such that it cannot reasonably be cured within such 60 day period then

thecommencement of thecure within such time period and the diligent prosecution to
completion of thecure thereafter shall bedeemed to beacure within such 60

day period b No failure or delay in giving notice of default shall constitute a

waiver of default provided however that the provision of notice and opportunity to
cureshall neverthelessbea prerequisite tothe enforcement or correction of

any default c During any cure period specified under thisSection 2 02 and

during any period prior to any delivery of notice of failure or default the Party charged shall

not be considered in default for purposes of this Agreement If there isa dispute

regarding the existence ofadefault the Parties shall otherwise continue to perform their
obligations hereunder tothemaximum extent practicable in light of the disputed matter and pending its

resolutionorformal terminationof the Agreement as

provided herein d City will continue to process in good faith
development applications during any cure period butneed not approve any such application if it relatesto
a development proposal on the Property with respect towhich there isanalleged

default hereunder e Inthe event either Party isin default under the termsof
this Agreement the non defaulting Party may elect in its sole and absolute discretion to pursue

anyof the following courses ofactioni waive such defaultiipursueadministrative

remedies andoriii pursue judicial remedies In no event shall City modify this Agreement as a

result ofadefault by Owner except in accordance with the provisionsof Section

1 10 abovefj Except as otherwise specifically stated in this
Agreement either Party may in addition to any other rightsor remedies institute legal action to cure
correct or remedy any default by the other Party to this Agreement toenforce any covenant or

agreement herein or to enjoin any threatened or attempted violation hereunder orto
seek specific performance Except for situations or eventsinvolving the City s gross negligence
or willful misconduct neither City noror its officers agents or employees shall be liable in damages for

anybreach or violation of this Agreement except for attorneys fees as providedinSection 3 05
aitbeing expressly understood and agreed that the only legal remedies available to Owner for

abreach or violation of this Agreement by City shall bea legal actionin
mandamus specific performance or other injunctive or declaratory reliefto enforce the provisions of this

Agreement Nothing in this section shall be deemed tolimit either Party s rights under the Tort

Claims Act For purposes of instituting a legal action under this Agreement any

City Council determination under this Agreement shall bedeemeda

finalagency action2

03 Annual ReviewaThe Enabling Resolution provides forannualreview of Owner

sgood faith compliance withthe terms of this Agreement Each year during the term of
this Agreement City shall initiate the annual review by written notice to Owner Upon receiptof
such written notice Owner shall comply with such requirementsofthe Enabling Resolution and shall
furnish toCitya report demonstrating good faith compliance by Owner with the terms

ofthisAgreement30



b Following any such annual review if Owner is determined to be in good
faith compliance with the terms of this Agreement City shall furnish Owner upon Owners

request acertification of compliance in recordable form

c Following any such annual review if Owner is determined to not be in

good faith compliance with the terms of this Agreement City shall furnish to Owner a notice of

noncompliance which shall be deemed a notice of default and shall commence the cure period
set forth in Section202above

d If City fails to either 1 hold the annual review meeting or 2 notify
Owner in writing following the date the review meeting is to be held of the Citys
determination as to compliance or noncompliance with the terms of the Agreement such failure
shall be deemed an approval by City of Owners current compliance with the terms of this

Agreement

e In addition to the annual review provided for in this Section 203 City
may investigate or evaluate from time to time during the course of any given year and regardless
of whether such investigation or evaluation takes place as part of the annual review any subject
matter that is properly the subject of an annual review

204 Force Maieure Delay Extension of Times ofPerformance

a In addition to specific provisions of this Agreement performance by either

Party hereunder shall not be deemed to be in default where delays or defaults are due to war

insurrection strikes walkouts riots floods earthquakes fires casualties acts of God
governmental entities other than City its departments agencies boards and commissions
enactment of conflicting State or Federal laws or regulations or litigation including without
limitation litigation contesting the validity or seeking the enforcement or clarification of this

Agreement whether instituted by Owner City or any other person or entity each a Force

Majeure Event

b Either Party claiming a delay as a result ofa Force Majeure Event shall
provide the other Party with written notice of such delay and an estimated length of delay Upon
the other Partys receipt of such notice an extension of time shall be granted in writing for the

period of the Force Majeure Event or longer as may be mutually agreed upon by the Parties
unless the other Party objects in writing within ten 10 days after receiving the notice In the
event ofsuch objection the Parties shall meet and confer within thirty 30 days after the date of

objection to arrive at a mutually acceptable solution to the disagreement regarding the delay If
no mutually acceptable solution is reached either Party may take action as permitted under this

Agreement

205 Legal Actions

a In the event of any Third Party Challenge the Parties shall agree to

mutually cooperate with each other in the defense of any such challenge

b City shall tender the complete defense of any such Third Party Challenge
to Owner Tender and upon acceptance of such Tender by Owner Owner shall control all
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aspects ofthe defense and shall indemnify and hold harmless City against any and all third
party fees and costs arising outofsuch Third Party

Challenge c If City wishes toassist Owner when Owner has accepted the Tender
City may do so if Owner consents tosuch assistance and if City pays its own attorney fees and

costs including related court

costs dShould Owner refuse to accept suchaTender City may defend such
Third Party Challenge and if City so defends Owner shall payCitys attorney fees and costs
including related court

costs eIfany partofthis Agreement including without limitation any part of
the exhibits and attachments thereto or any Owner Approval is held by acourt of
competent jurisdiction to be invalid City shall 1use its best efforts tosustainandor re enact that
partof thisAgreement andor Owner Approval and 2 take all steps possible tocure
any inadequacies or deficiencies identified by the court ina manner consistent with the express and
implied intentof this Agreement and then adopting or re enacting such partofthis Agreement

and or Owner Approval as necessary or desirable to permit execution ofthis Agreement

and or Owner Approval Ifdespite such efforts such partofthis Agreement andor Owner
Approval cannotbecured and or re enacted or re adopted and such invalidity

or unenforceability would have a material adverse impact on the Owner by depriving Owner of
amaterial benefit of this Agreement such as the benefit ofthe Overall RGA Maximum
and or Annual RGA Eligibility then Owner may terminate this Agreement by providing written notice

thereof totheCity and upon such termination Owner shall no longer be subject to the

benefits and burdens ofthis Agreement including without limitation the Swim
Center Commitment Swim Center LandDedication Overall RGA Maximum

andor
AnnualRGA

EligibilityARTICLE 3

GENERAL PROVISIONS 301Definitions aTothe extent that any capitalized terms contained
in this Agreement or its Exhibits are not defined below then such terms shall have
the meaning otherwise ascribed to them inthisAgreement and its Exhibits

and or the Applicable LawbAs used inthis Agreement and its
Exhibits the following terms phrases and words shall have the meanings and be interpreted as

set forth in this Section 1 Additional Capacity shall have
that meaningsetforthin Section114

a 2of this Agreement 2 Additional Well shall have
that meaningsetforthinSection113

a 2 of this Agreement3 Agreement shall

mean this Development

AgreementbetweenCityandOwner32



4 Agreement Effective Date shall have the meaning set forth in
Section106a ofthis Agreement

5 Annexation Effective Date shall mean that date upon which all
of the following have occurred the annexation of the property contained within the Ellis
Specific Plan including the Swim Center has been approved by LAFCO and the Conducting
Authority the annexation approvals have taken effect under controlling law the applicable
statute of limitations has run on those LAFCO and Conducting Authority annexation approvals
without a lawsuit being filed within that statutory limitations period or if a lawsuit has been filed
within that statutory limitations period that the defendant and real party have prevailed in the

lawsuit or the Annexation is otherwise determined legal and effective

6 Annexation Property shall have the meaning set forth in
Section111a1 of this Agreement

7 Annual RGA Eligibility shall have the meaning set forth in
Section107dofthis Agreement

8 Applicable Law shall have that meaning set forth in
Section 103 of this Agreement

9 Approving Ordinance shall have the meaning set forth in
Recital paragraph N ofthis Agreement

b ofthis Agreement
10 Assignee shall have the meaning set forth in Section201a and

11 CEQA shall have that meaning set forth in Recital paragraph F
ofthis Agreement

12 Certificate of Occupancy shall mean acertificate issued or final

inspection approved by the City authorizing occupancy of a residential unit

13 City shall have that meaning set forth in the preamble of this

Agreement

14 City Authorization to Record Development Agreement shall
have the meaning set forth in Section112b4 and Exhibit D of this Agreement

15 City Response shall have the meaning set forth in
Section105b ofthis Agreement

16 City Swim Center Contribution shall have the meaning set
forth in Section101c ofthis Agreement

Agreement
17 Claims shall have the meaning set forth in Section304 of this
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18 Conceptual Design shall have the meaning set forth in Section

101d of this Agreement

19 Construction Codes shall have the meaning set forth in
Section103a5 ofthis Agreement

20 Conveyance Expansion shall have the meaning set forth in
Section114b1 ofthis Agreement

21 Development Agreement Statute shall have the meaning set
forth in the preamble ofthis Agreement

22 EIR shall have the meaning set forth in Recital paragraph F3
ofthis Agreement

23 Ellis Approvals shall have the meaning set forth in Recital

paragraph F4 ofthis Agreement

24 Ellis Initial Capacity shall have the meaning set forth in
Section114a1 ofthis Agreement

25 Ellis Specific Plan shall have the meaning set forth in Recital

paragraph D of this Agreement

26 Enabling Resolution shall have the meaning set forth in the
preamble ofthis Agreement

27 Existing City Laws shall have the meaning set forth in
Section103a3 ofthis Agreement

28 Expansion shall have the meaning set forth in Section114a2
of this Agreement

29 FIP shall have the meaning set forth in Section113b of this
Agreement

30 Force Majeure Event shall have the meaning set forth in
Section204aofthis Agreement

31 General Plan shall have the meaning set forth in Recital

paragraph D of this Agreement

32 General Plan EIR shall have the meaning set forth in Recital

paragraph F1 ofthis Agreement

33 GMO shall have the meaning set forth in Recital paragraph I of
this Agreement
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34 GMO Maximums shall have the meaning set forth in Recital

paragraph I and Section107c ofthis Agreement

35 Good Faith and Fair and Expeditious Dealing shall have the

meaning set forth in Section102c of this Agreement

36 Immediate Property shall have the meaning set forth in Recital

paragraph J of this Agreement

37 January Cycle shall have the meaning set forth in
Section107e1Aof this Agreement

38 July Cycle shall have the meaning set forth in
Section107e1Bof this Agreement

this Agreement
39 LAFCO shall have the meaning set forth in Section111a2 of

40 Legal Effect shall mean that the ordinance resolution permit
license or other grant of approval collectively permit in question has been adopted by City
and that all applicable administrative appeal periods and statutes of limitations have run and that
the permit has not been overturned or otherwise rendered without legal andor equitable force
and effect by a court of competent jurisdiction or other tribunal with final and binding decision

authority

41 Mandated New City Laws shall have the meaning set forth in
Section105e ofthis Agreement

42 Meet and Confer Period shall have the meaning set forth in
Section105b ofthis Agreement

43 Memorandum of Assignment shall have the meaning set forth
in Section112b4 and Exhibit E of this Agreement

44 New City Laws shall have the meaning set forth in
Section105a of this Agreement

45 New Development Swim Center Contribution shall have the

meaning set forth in Section101c ofthis Agreement

46 Notice of New Laws shall have the meaning set forth in
Section105b ofthis Agreement

47 Objection to New City Laws shall have the meaning set forth
in Section105b of this Agreement

48 Operative shall have the meaning set forth in Section112c of
this Agreement

35



49 Other Property or Other Properties shall have the meaning
set forth in Recital paragraph J of this Agreement

50 Overall RGA Maximum shall have the meaning set forth in
Section107d of this Agreement

51 Owner shall have that meaning set forth in the preamble of this

Agreement

52 Owner Approvals shall have the meaning set forth in
Section103a2 of this Agreement and includes without limitation the Plan Approvals and the
Ellis Approvals

53 Owner Swim Center Contribution shall have the meaning set
forth in Section101aand Exhibit B ofthis Agreement

54 Owner Funded Phase shall have that meaning set forth in
Section114a2 ofthis Agreement

55 Park Requirements shall have the meaning set forth in
Section116a ofthis Agreement

56 Party and Parties shall have the meaning set forth in the

preamble of this Agreement

57 Plan Approval is one type ofOwner Approval and shall have
the meaning set forth in Section107b ofthis Agreement

58 Plan for the Provision of Services shall have that meaning set
forth in Section111a2 ofthis Agreement

59 Planning Commission shall have the meaning set forth in
Recital paragraph C of this Agreement

60 Police Powers shall have the meaning set forth in the preamble
of this Agreement

61 Processing Fees shall mean fees charged by the City which

represent the costs to City for City staff including consultants time and resources spent
reviewing and processing applications for Owner Approvals as governed by Government Code
section 66014

62 Property shall have the meaning set forth in Recital paragraph J
ofthis Agreement

63 Reserved Building Permits shall have the meaning set forth in
Section108c1 ofthis Agreement
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64 Residential Growth Allotments or RGAs shall have the

meaning set forth in the GMO in effect on July 1St 2008

65 Resolution of Application shall have the meaning set forth in
Section l l la2 ofthis Agreement

66 RGA Applications shall have the meaning set forth in
Section107eofthis Agreement

67 Serpa Swim Center shall have the meaning set forth in
Section101e ofthis Agreement

68 South Schulte EIR shall have the meaning set forth in Recital

paragraph F2of this Agreement

69 South Schulte EIR Settlement shall have the meaning set forth
in Recital paragraph F2ofthis Agreement

70 South Schulte Specific Plan shall have the meaning set forth in
Recital paragraph D ofthis Agreement

71 Subdivision Document shall have the meaning set forth in
Section106d ofthis Agreement

72 Subject Property shall have the meaning set forth in Section

112b1 and Exhibit E ofthis Agreement

73 Subject Property Annual Building Permit Total shall have
the meaning set forth in Exhibit E ofthis Agreement

74 Subject Property Annual RGA Eligibility Total shall have
the meaning set forth in Exhibit E of this Agreement

75 Subject Property Building Permit Total shall have the

meaning set forth in Exhibit E ofthis Agreement

76 Subject Property RGA Total shall have the meaning set forth
in Exhibit E ofthis Agreement

77 Swim Center shall have the meaning set forth in Section 101 of
this Agreement

78 Swim Center Advance Costs shall have the meaning set forth
in Exhibit B of this Agreement

79 Swim Center Commitment shall have the meaning set forth in
Recital paragraph C ofthis Agreement
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80 Swim Center Land Dedication shall have the meaning set forth
in Section101b ofthis Agreement

81 Swim Center Funds shall have the meaning set forth in Section
101c ofthis Agreement

82 Swim Center Funds Account shall have the meaning set forth
in Exhibit B ofthis Agreement

83 Swim Center Payment Protocol shall have the meaning set
forth in Section101a ofthis Agreement

84 Tender shall have the meaning set forth in Section205b of
this Agreement

85 Term shall have the meaning set forth in Section106a ofthis
Agreement

86 Third Party Challenge shall have the meaning set forth in
Section106b ofthis Agreement

87 Two Year Period shall have the meaning set forth in
Section101b1ofthis

Agreement 88Un Allocated RGAs shall have the meaning set forth
inSection1 07hof

this Agreement 89Un Issued Building Permits shall have the meaning
set forthinSection1 08c3

of this Agreement 90 Urban Reserves shall have the meaning set
forth in Recital paragraphD

of this Agreement 91 Vesting Map shall have the meaning set forthinSection
106e

of this Agreement 92 Water Capacity shall have the meaning
set forthinSection 113a

of this Agreement 93 WSA shall have the meaning set forthinSection 113
a

ofthis Agreement 302Requirementsof

Development Agreement StatuteaThe permitteduses density andor intensity of use
maximum height and size of buildings and other structures provisions forreservation or dedication of
land and other terms and conditions applicable to any development and construction on the
Property shall bethose set forth in the General Plan and all other provisions of

theApplicableLaw38



b During the Term of this Agreement and pursuant to Government Code
section 65866 the rules regulations official policies and all other controlling criteria shall be the

Applicable Law which Applicable Law may expand pursuant to this Agreement to include New

City Laws Owner Approvals and other subsequent actions that this Agreement includes in the

Applicable Law

c As stated above this Agreement complies with laws regarding
Development Agreement Statute including without limitation section 658652 which requires
this Agreement to specify the duration Term of the Agreement the permitted uses of the

Property the density or intensity ofuse the maximum height and size ofproposed buildings and
provisions for reservation or dedication of land for public purposes The duration of this

Agreement is set forth in Section 106 of this Agreement and this Agreement sets forth

provisions for the permitted uses the density and intensity ofuse the maximum height and size
of proposed buildings and the dedication of land for public purposes in the Applicable Law
provisions of this Agreement For example the Ellis Specific Plan is part of the Applicable Law
for the Ellis Specific Plan site and the Ellis Specific Plan sets forth the permitted uses the

density and intensity of use the maximum height and size of proposed buildings and the
dedication of land for public purposes for that Ellis Specific Plan area Likewise as to Other

Properties that this Agreement may apply to in the future upon the recordation of this

Agreement against such Property the Applicable Law will apply which Applicable Law uses

the General Plan and City Laws applicable to such Property all ofwhich set forth the permitted
uses the density and intensity ofuse the maximum height and size of proposed buildings and
the dedication of land for public purposes Further such General Plan and City Laws require the

processing and approval of Owner Approvals before any development can take place which
Owner Approvals will likewise set forth the permitted uses the density and intensity ofuse the
maximum height and size ofproposed buildings and the dedication of land for public purposes
Finally under this Agreements own terms and conditions Owner is not eligible to make

application for nor receive an RGA needed before any residential development can take place
unless and until a Plan Approval defined in Section107b ofthis Agreement has first been

processed and approved by City pursuant to this Agreement and this Agreement is thereafter
recorded against such property Under this Agreement such Plan Approval must set forth the
permitted uses the density and intensity of use the maximum height and size of proposed
buildings and the dedication of land for public purposes Like the Ellis Approvals that Plan
Approval will become part of the Applicable Law provisions ofthis Agreement In other words
at no time upon the recordation ofthis Agreement against aProperty which recordation cannot
take place until the requirements of this Agreement and controlling law have been satisfied

regarding the recordation of this Agreement against such Property will there not be applicable
know and understood the permitted uses the density and intensity ofuse the maximum height
and size of proposed buildings and the dedication of land for public purposes relative to such
Property

303 Development Timing

The Parties acknowledge that the timing sequencing and phasing of any later
approved development is solelythe responsibility of Owner In particular the Parties desire toavoid
the result of the California SupremeCourt s holding in Pardee Construction Co v City
of Camarillo 37Ca1 3d 465 1984 where the failure of the parties therein to consider

and 3
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expressly provide for the timing of the development resulted in alater adopted

initiative restricting the timingof development to prevail over such parties

agreement3 04Hold Harmlessand

Indemnification Owner shall indemnify defend and hold harmless City including its elected
officials officers agents and employees from and against any and all claims demands
damages liabilities costs and expenses including court costs andattorneysfeescollectively
Claims resulting from or arising out ofthe development contemplated by this Agreement by Owner

orOwnersagents representatives contractors subcontractors oremployees other thana
liability or claim based uponCitysgross negligence or willful misconduct Theindemnity obligations
of this Agreement shall not extend to Claims arising from activities associated with
the maintenance orrepair by the City or any other public agencyof improvements that have

been accepted for dedication by the City or such other public agency From time totime the City
and Owner may enter into subdivision improvement agreements as authorized by the

Subdivision Map Act and those subdivision improvement agreements may have language that is
different from the language contained in this Agreement In the event of any conflict between

the provisions of this section and the indemnification provisions in such subdivision
improvement agreements the indemnification provisions inthis Agreement shall

prevail3 05

Miscellaneous a Applicable Law and Attorne s Fees This Agreement shall be
construed and enforced in accordance with the laws of the Stateof California Owner acknowledges

and agrees that City has approved and entered into this Agreement in the sole exercise of

its legislative discretion and the standard ofreview of the validity and meaning of this
Agreement shall be that accorded legislative acts of the City Should any legal action be brought by a
Party for breach of this Agreement or toenforce any provision herein the prevailing Party of
such action shall beentitled toreasonable attorneys fees court costs and such other costs as may
befixed by the

court bDevelopment IsaPrivate Undertaking The development contemplated
by this Agreement isa separately undertaken private development Nopartnership joint venture

or other association of any kind between the Owner on the one hand and City on the other
is formed by this Agreement The only relationship between City and Owner is that of

agovernmental entity regulating the development of private property and the owners of

such private

property c Construction As used in this Agreement and as thecontext may
require the singular includes the plural and vice versa and the masculine gender includes the
feminine and neuter and vice

versa d

Notices 1 All notices demands or other communications which
this Agreement contemplates or authorizes shall be in writing and shall be personally delivered

or mailed totherespective Party as

follows40



If to the Citv

City Manager
City ofTracy
333 Civic Center Plaza

Tracy CA 95376

Telephone 209 831
6000 Facsimile 209

831 6120 Withaco

yto
City Attorney City
of Tracy 333 Civic

Center Plaza Tracy

CA 95376 Telephone
209 831 6130

Facsimile 209 831

6137If
toOwner
LesSerpa Chris
Long Surland Communities

LLC 1024 Central

Avenue Tracy CA
95376 Telephone 209

832 7000 Facsimile 209

833 9700 With
acopy toMichael Patrick Durkee Allen
Matkins Leck Gamble Mallory Natsis
LLP 200 Pringle Avenue

Suite 300 Walnut
Creek CA 94596

Telephone 925943 5551 Facsimile 925 943 55532Either Party may
change the address stated herein by giving notice inwriting to the other Party and thereafter notices

shall be addressed and transmitted to the new address Any notice given to Owner as required by
this Agreement shall also be given toall other signatory Parties hereto and any lender
which requests that such notice be provided Any signatory Party or lender requesting receipt ofsuch
notice shall furnish in writing

its address to the Parties to this Agreement e Recordation No later
than ten 10days after the Agreement Effective Date the Clerk oftheCity shall recordacopy of
thisAgreement in the Official Records of the Recorder s Office of San Joaquin County

Ownershallberesponsibleforanyrecordationfees41



f Jurisdiction and Venue The interpretation validity and enforcement of
the Agreement shall be governed by and construed under the laws of the State of California

Any suit claim or legal proceeding of any kind related to this Agreement shall be filed and
heard in acourt ofcompetent jurisdiction in the County of San Joaquin

g Waivers Waiver of a breach or default under this Agreement shall not
constitute a continuing waiver or a waiver of a subsequent breach of the same or any other
provision of this Agreement

h ExecutionEntire Agreement This Agreement may be executed in

duplicate originals each of which is deemed to be an original This Agreement also may be
executed in several counterparts each of which shall be deemed an original and all such
counterparts shall together constitute one and the same instrument This Agreement including
these pages and all the exhibits inclusive and all documents incorporated by reference herein
constitute the entire understanding and agreement ofthe Parties

i Si natures The individuals executing this Agreement represent and
warrant that they have the right power legal capacity and authority to enter into and to execute
this Agreement on behalf of the respective legal entities of Owner and City This Agreement
shall inure to the benefit of and be binding upon the Parties hereto and their respective successors

and assigns

j Exhibits The following exhibits are attached to this Agreement and are

hereby incorporated herein by this reference for all purposes as if set forth herein in full

Exhibit A Immediate Property Legal Description
Exhibit B Swim Center Payment Protocol

Exhibit C RGA Transmittal and Application Forms

Exhibit D City Authorization to RecordDevelopment Agreement
ExhibitE Memorandum ofAssignment

IN WITNESS WHEREOF the Parties do hereby agree to the full performance of the
terms set forth herein

City
CITY OF TRACY amunicipal
corporation

By Brent Ives
Title Mayor
Date 5

Owner
SURLAND COMMUNITIES LLC a California
limited liabilitvQomnanv

By 4Les Serpa
Title Managing Member

Date y7t
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CALIFORNIA ALL PURPOSE

ACKNOWLEDGMENT Stateof

California County ofSa rzT a q u

rOnoZ O
I

Date before meGt 0 K bra ho Far P
jCHere Insert Name a d Title of

theOfficer personallyappeared Ln fjB
VS Namesof

SignersCo nMrqa
1

N
lc

111 who proved to me onthe basisofsatisfactory

evidence tobe the personswhose namesisle subscribed
to the within instrument and acknowledged to

methat hetexecuted the sameinhisJ
frauthorized capacity and thatbyhisher their signature
onthe instrumentthe person b9 or the entity upon
behalf ofwhich the person acted executed

the instrumentIcertify under PENALTY OF PERJURY under
the laws ofthe State of California that the foregoing

paragraph is true

and correct WITNESS my hand and

official seal Place Notary
SealAbove Signature

4Signature of Notary

Public
OPTIONAL Though theinformation below isnotrequired by law itmay prove valuable to persons relying on the

document andcould prevent fraudulent removal andreattachment of this form toanother

document Description ofAttached

Document Title or Type of

Document Document

DateSignersOther Than Named

AboveCapacity ies Claimed bySigner

sSigner s
Name

Individual Corporate OfficerTitle
s Partner Limited General

Attorney in Fact

Trustee

Guardian or Conservator

Other

Signer Is Representing

Top of thumb here

Number of Pages

Signers Name

Individual

Corporate Officer Titles
Partner Limited General Attorney

in Fact Trustee

Guardian

or Conservator Other

Signer

Is Representing Top

of thumb here 2007

National Notary Association 9350 De Soto AvePOBox2402 Chatsworth CA91313 2402wwwNationalNotaryorg Item 5907 Reorder CallToll

Free18008766827



ACKNOWLEDGMENT

State of California

County of San Joaquin

On January 28 2009 before me
Kirstie L McKenzie Notary Public

insert name and title of the officer

personally appeared Les J Serpa
who proved to me on the basis of satisfactory evidence to be the personwhosenameslis
subscribed to the within instrument and acknowledged to me thatheSbethen executed the same in
hisRrtheir authorized capacityies and that byhishertfieirsignature on the instrument the

personsor the entity upon behalf of which the persons acted executed the instrument

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct

WITNESS my hand and official seal MCKEN

COIIMNNbR i 1761001
NOb1YhlfMc CaNfOrna sta

JooquN County MpOomn
EMPiDtlSignature

Seal



At st

By Sandra Edwards
Title City Clerk

Date c

Approved As To F

By Debra E Corbett
Title City Atto ne

Date Q
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ExhibitA

Immediate Property Legal Description

Exhibit A
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The land situated in the unincorporated area of the County of San Joaquin State of
California and described as follows

DESCRIPTION

All that certain real property situate in Section 6 Township 3 South Range 5 East Mount
Diablo Base and Meridian County of San Joaquin State of California and described as follows

Parcel 1 as said parcel is shown on that certain map entitled PA 0800181 PARCEL
MAP filed January 27 2009 in Book 25ofParcel Maps at Page 33 in the Office of the Recorder
ofSan Joaquin

County Exhibit
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Exhibit B

Swim Center Payment Protocol

Exhibit B

1
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SWIM CENTER PAYMENT PROTOCOL

EXB 1The purposeof this Exhibit B isto memorialize the terms conditions
and parameters by which City and Owner shall implement the design andconstruction of the
Swim Center as well as to set fortha protocol for the funding of the design and construction costs
of the Swim Center This Exhibit B shall not beconstrued asa preliminary or final approval of
the Swim Center or any other land use decisionand or other discretionary process or approval
not yet given by

CityEX B2The Swim Center isa public project that will be owned and
operated by City Asa result City shall enter into contracts with all consultants and

construction contractors necessary forthedesign construction operation and maintenance ofthe

SwimCenter EX B 3 During the design and construction phases
Owner representatives may participate indesign decisions design modifications and other
design related decisions Owner representatives shall be invited byCity to attend construction
progress meetings with City representatives consultants and the general contractor toallow

forsuch Owner participationEXB4 Section 220 140 of the Tracy Municipal
Code requires thata formal Request for Proposal RFP procedure be followedfor consulting

services costing 50 000 or more This procedure is not required however if the
City Council determines that compliance with this procedure would not bein the best interest of City
Because RJM Design Group Inc RJM and Gates Associates Gates have been responsible
for preliminary design to date and are highly qualified tocontinue to provide design services for
the Swim Center the City Council may determine thatitis in the best interest of City not to
follow the RFP procedure for the design

servicesfor the Swim Center EXB5 Urban Design Associates UDA
the consultant that prepared the Ellis Specific Plan drafted the Schematic Design and
Design Development concepts for the Swim Center If desired by City City may hire UDA to assist
in the further refinementof the Schematic Design and Design Development for the Swim Center
with the costs for any such assistance of UDAtobepaid by

Cityfrom the Swim Center Funds EXB6 Within thirty 30
days following the Annexation Effective Date Owner shall deposit the Owner Swim Center Contribution and
City shall deposit the City Swim Center Contribution into asegregated
and interest bearing City account Swim Center Funds Account City should
likewise deposit any New Development Swim Center Contribution funds it collects from new development into
said Swim Center Funds Account ona quarterly basis Any and all interest earned relative tothe
funds in the Swim Center Funds Account shall bekept with added toand become part of
the Swim Center Funds Account Within thirty 30 daysofthe Owner deposit into such Swim
Center Funds AccountCity shall remittoOwner monies totaling 324 000 Swim Center
Advance Costs The rationale for

theSwim

CenterAdvanceCostsisasfollowsExhibitB2



a Concept Master Plan Development

b

c

1 RJM Desi n Grou 173000

2 Urban Design Associates 40000

3 BKF Engineerin 3000

4 Gates and Associates 20000

Feasibilit and Demogra hic Stud and Analysis

1 RJM Desi n Grou 32000

Bud et Review and Anal sis

1 RJM Desi n Grou 56000

EXB 7Monies withdrawn from the Swim Center Funds Account shall be for
the sole purpose of funding the design construction operationandor maintenance costs of
the Swim Center City shall make withdrawals from the Swim Center Fund Account in the
amounts and atthe times itdeems necessary in order topay those costs authorized by thisEx

B7 EXB8 Notwithstanding the foregoing in the event that
an Annexation Effective Date never occurs due to the failure to successfully annex the Ellis
Specific Plan Property Owner shall bear the sole responsibility for the applicable Swim Center costs
incurred by Owner except that in the event any such work funded byOwner is subsequently used by
City then City shall pay toOwner the actual costofsuch work within thirty30days of

demand by

OwnerExhibitB3



Exhibit C

RGA Transmittal and Application Forms

Exhibit C
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RGA Transmittal Form

SURLAND DEVELOPMENT AGREEMENT
RESIDENTIAL GROWTH ALLOTMENT APPLICATION

This is a Residential Growth Allotment RGA application as provided for in the
Development Agreement between THE CITY OF TRACY and SURLAND
COMMUNITIES LLC dated Agreement

Submitted by
Date

Received by
Date

Exhibit C
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APPLICATION FOR RESIDENTIAL GROWTH ALLOTMENTS

Purpose Of Application

RGAs Exception For Affordable Housing Units

ApplicantsInformation

Name Telephone No

Company Fax No

Mailing Address

CityStateZipCode

Property OwnersInformation

Name Telephone No

Company

Mailing Address

CityStateZipCode

if necessary please attach a sheet listing additional property owner information

Project Information

Recorded Subdivision Name

Tract No Total No of Lots Total Acreage

Specify Planning Area ex Ellis etc

Project Ownership Area for which RGAsare applied

Project Area name if different from above

Project Area ownership

Project Area acreage Total number of Project Area lots

Assessors Parcel Nos

Exhibit C
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Project Ownership Area for which RGAs are applied continued

Total number of RGAs previously awarded to Project Area

Total number of building permits issued

Total number of unused RGAs RGAspreviously awarded less the total number of RGAs used

for building permit issuance

Total number of RGAs requested in this application

Identify the relevant plan approvals that have been obtained for the Project
Area

ApplicantsSignature

I the undersigned have complied with all the requirements of the Agreement relevant to this
application

ApplicantsSignature Date

Exhibit C
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Exhibit D

City Authorization to Record Development Agreement

Exhibit D
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City Authorization to Record Development Agreement

EXD 1 Pursuant toSection1 12oftheDevelopment Agreement by and
between the CITY OF TRACYamunicipal corporation City and SURLAND
COMMUNITIES LLCaCalifornia limited liability company Owner dated 2009 this
Agreement mayberecorded againstaSubject property when all ofthe following has

occurred aTheSubject Property isknown and its legal description

prepared bOwner has acquired a legalorequitable interest in the Subject

Property c TheSubject Property isincluded within theCitys Sphereof Influence

and d The City Council has determined that the Subject Property has satisfied

the requirements ofsubdivisions a b and c above and hasauthorized its designated agent

to sign theCityAuthorization toRecord Development

AgreementEX D 2 On 2 the City Council determined that
such Subject Property has satisfied the requirements of subdivisions ab and c above The

City Council hereby authorizes the City Manager to sign this City Authorization to
Record Development Agreement and haveit recorded against such

Subject Property

ExhibitD2
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Memorandum of Assignment
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NO FEE DOCUMENT per Government Code 6103

RECORDING REQUESTED BY AND

WHEN RECORDED MAIL TO

City Clerk

City of Tracy
333 Civic Center Plaza

Tracy CA 95376

Memorandum OfAssignment

This Memorandum of Assignment relates to that Development Agreement by and
between the City of Tracy and Surland Communities LLC dated January 2009 Agreement
the form of this Memorandum of Assignment was Exhibit E to the Agreement and the
recording and use of the Agreement on that certain real property Subject Property This
Memorandum of Assignment is entered into by SURLAND COMMUNITIES LLC a California
limited liability company Owner and owner of Subject Property
Assignee

1 The Subject Property is more particularly described in Exhibit 1 attached hereto
and incorporated herein by this reference as if set forth in full

2 The Subject Property is hereby burdened and benefitted by and otherwise bound
and subject to each and every term and condition of the Agreement including the following
additional detailsrequirements

a The Subject Property shall have a right to an overall total of only
RGAs Subject Property RGA Total The Subject Property shall not have any right to any
RGAs given under the Agreement beyond the Subject Property RGA Total

b The Subject Property shall have aright to only RGAs from the Annual
RGA Eligibility Subject Property Annual RGA Eligibility Total The Subject Property
shall not have any right to any RGAs from the Annual RGA Eligibility given under the
Agreement beyond the Subject Property Annual RGA Eligibility Total

c The Subject Property is subject to the following additional RGA terms and
conditions list

d The Subject Property shall have a right to a total of only Building
Permits Subject Property Building Permit Total The Subject Property shall not have any
right to any Building Permits beyond the Subject Property Building Permit Total

e Additionally the Subject Property shall have a right to only Building
Permits per year from the Building Permits otherwise available under the Agreement Subject
Property Annual Building Permit Total The Subject Property shall not have any right to

any Building Permits beyond the Subject Property Annual Building Permit Total

Exhibit E

2
y



f The Subject Property is subject to the following additional Building
Permit terms and conditions list

Executed this day of at

California

SURLAND COMMUNITIES LLC a

California limited liability company

By

Its

SUBJECT PROPERTY OWNER

By

Its
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February 21, 2012 
 

AGENDA ITEM 6
 

REQUEST 
 

ACCEPT THE GENERAL FUND FY 11-12 MID-YEAR FINANCIAL REPORT 
 
EXECUTIVE SUMMARY 
 

The mid-year General Fund budget analysis indicates that some revenues have 
improved and some have decreased resulting in total revenues remaining virtually 
unchanged from the adopted budget.  Expenses however might be slightly higher due to 
a number of factors.  As such, the FY 11-12 budget deficit remains in the $1.5 to $1.8 
million range.  No additional budget action is required by the Council at this time. 

 
DISCUSSION 
 

Purpose of Mid-Year Review.  The purpose of the mid-year review is to determine if after 
6 months of actual experience, whether General Fund budget assumptions related to 
revenues are holding firm or whether budget assumptions have eroded to the point that 
the City Council would need to take budget cutting actions to return the budget to its 
originally adopted status.  The mid-year analysis is limited to this sole purpose and by 
nature is more conservative and less comprehensive than the annual budget setting 
process. 
 
A Brief Background.  The FY 10-11 adopted budget anticipated revenues of $42,465,470 
and expenditures of $47,277,540 thereby resulting in a budget deficit of $4,813,000.  
The actual budget deficit (to the General Fund) was $2,548,958.  At first glance this 
appears to be that the budget deficit was considerably overestimated.  However, upon 
further examination the actual deficit (expenditures over revenues without Measure E) 
for FY 10-11 was $4,545,000 – a difference to budget of just $268,000.  The following 
paragraph explains this computation. 

 
The FY 10-11 budget was adopted in May 2010 prior to any decision to place a tax revenue 
measure on the ballot.  As such, the budget never anticipated any revenue from such a measure.   
Subsequent to budget adoption, Tracy voters in November 2010 approved Measure E (a half cent 
temporary sales tax increase for 5 years for General Fund purposes).  This tax began April 1, 
2011 and therefore provided $896,551 in additional unanticipated revenue for FY 10-11.  This 
additional revenue helped cut into the projected deficit.  In order to do an “apples to apples” 
comparison of the FY 10-11 adopted budget to actual, Measure E revenue has to be excluded.  
In addition, the City drew down internal service funds (self-insurance) by about $1.1 million.  Self-
insurance receives most of its funding through charges to the General Fund for general liability 
and workers compensation (especially public safety employees).  This additional expenditure of 
$1.1 million must also be added to the deficit. 

 
Prior to Measure E – and after having cut 90 positions and reduced expenditures by 
approximately $5 million – the City was clearly operating in the range of $4.5 million 
annual deficits.  The first year estimate for Measure E revenue was $4.6 million thereby 
stabilizing the City’s fiscal situation and avoiding further cuts or substantial additional 
annual (and unsustainable) draws on reserves. 
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FY 11-12 General Fund Budget.  The adopted budget anticipated $47,025,920 in 
revenue including $4,650,000 in temporary taxes (Measure E) and $48,581,150 in total 
“net” (more about that later in this report) expenditures.  This would result in a budget 
deficit of $1,555,230.  After 6 months, the following line by line revenue and total 
expenses can be reported in this mid-year budget analysis. 

 

REVENUE FY 11-12 MID-YEAR DIFFERENCE 
BUDGET ESTIMATE   

Property Tax $14,350,600 $14,054,330 ($296,270) 
Sales Tax $10,927,000 $11,733,770 $806,770 
Temporary Sales Tax $4,650,000 $5,530,170 $880,170 
Other Taxes $1,570,000 $1,581,200 $11,200 
Operating Assessments $345,000 $352,340 $7,340 
License & Permits $696,130 $620,900 ($75,230) 
Franchise Fees $2,471,000 $2,481,000 $10,000 
State Shared Taxes $641,000 $498,940 ($142,060) 
Other Grants $482,370 $617,690 $135,320 
Current Charges $7,974,300 $7,208,790 ($765,510) 
Fines & Forfeitures $1,709,000 $1,463,000 ($246,000) 
Use of Money & Property $990,000 $660,200 ($329,800) 
Other Revenue $219,520 $200,200 ($19,320) 
TOTAL REVENUE $47,025,920 $47,002,530 ($23,390) 

TOTAL EXPENSES $48,581,150 $48,839,080 
DEFICIT ($1,555,230) ($1,836,600)

 
Property Taxes.  The budget anticipated yet another year of declining assessed value 
and the resulting loss to property taxes.  This was projected to be a decline of about 
2.5% but it actually will be closer to 5% thereby resulting in nearly $300,000 less in 
property tax revenue than the FY 11-12 adopted budget.  In the past four years property 
tax revenue to the City has declined a total of 32%.  Property tax revenue has historically 
been the primary source of revenue to pay for public safety services. 
 
Sales Taxes.  Although the FY 11-12 budget was fairly aggressive in anticipating a 6.3% 
increase to sales tax resulting in anticipated revenues of $10,927,000, sales taxes have 
substantially rebounded.  It is now estimated that the City will receive $11,733,770 in 
sales tax this fiscal year, an increase of $806,000 over budget.  Sales tax data by 
merchant is confidential data.  However, the City may release the top 25 sales tax 
producers in alphabetical order.  Here is the list as of the 3rd quarter 2011. 
 

American Truck & Trailer Arco AM/PM Best Buy 
Chevron Service Stations Costco Crate & Barrel 
Home Depot Macy’s  Nixon-Egli Equipment 
Safeway Service Stations Safeway Stores Save Mart Supermarket 
Shell Service Station Southwest School Supply Target 
Tracy Chevrolet Tracy Chrysler/Jeep/Dodge Tracy Ford 
Tracy Honda Tracy Hyundai Tracy Mazda 
Tracy Nissan Tracy Toyota Tracy Truck & Auto  
Wal-Mart   
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There are several factors to the increased sales tax.  First auto sales have rebounded.  
The average vehicle on U.S. roads is now 11 years old - a record - and that is helping 
boost new-car sales as owners trade in the old vehicles that they had hung on to during 
the economic downturn.  The low interest rate environment has also helped auto sales.  
There are 8 new car dealers among the City’s top 25 sales tax producers. 

 
Secondly, gas prices have remained high ($3.50 per gallon and up) for a substantial 
period of time.  There is a general sales tax on gasoline which is in addition to gasoline 
taxes which are restricted to transportation related expenses.  Many motorists and 
travelers stop in Tracy to take advantage of the relatively affordable gas prices as 
compared to bay area locations.  From the above it can be seen that 6 of the top 25 
sales tax producers are gas stations (unlike Safeway, Costco does not break out fuel 
sales separate but is safe to assume that if it were separate fuel sales at Costco would 
be in the top 25). 

 
A final leading cause to increased sales tax results from distribution.  Although the vast 
majority of Tracy’s many distribution centers do not have an accompanying sales desk, 
one such facility does and is in the City’s top 25.  The Crate and Barrel Distribution 
Center processes on-line orders for one of its catalog departments through the Tracy 
center and as such, Tracy receives the one-cent share of the tax that goes to point of 
sale from any California customer ordering such product through this on-line catalog.  
This center is new within the past 18 months. 
 
The City of Tracy’s sales tax per capita now stands at $124 as compared to Manteca’s 
much lower $109 and the statewide average of just $99.   

 
Temporary Sales Taxes – Measure E.  The original first year revenue resulting from 
Measure E was estimated by the City’s sales tax consultant/auditor to be $4.65 million.   
After 6 months of data and extrapolating through the Christmas quarter, FY 11-12 
Measure E revenue can be estimated at $5.53 million, an increase of $880,000.  The 
original estimate was difficult to compute due to the fact that not all sales transactions 
occurring in Tracy are subject to Measure E and data did not exist to make other 
important projections about this tax.  One cannot simply take the sales tax coming to the 
City through the standard local one-cent point of sale share and multiply this by 50% to 
get the estimate for the City’s temporary half-cent sales tax (Measure E). 
 
The half cent temporary sales tax levied by Measure E is not applicable to all auto sales 
sold by Tracy auto dealers, only for those sales in which the car will be registered in 
Tracy.  No data was available prior to Measure E which identified what percentage of 
overall car sales were attributable to a car subsequently registered to an address within 
the City of Tracy.  Conversely, an auto dealer outside of Tracy selling a car to be 
registered within the City of Tracy must also collect the half cent tax.  Again, no data was 
available prior to Measure E which provided information as to where or how many 
vehicles Tracy residents purchased.   
 
The City’s half-cent temporary sales tax is considered a “district” tax and as such, is not 
applicable when a distribution center is collecting sales tax for an on-line catalog sale 
from a California customer (unless that customer is a City of Tracy resident).    
 



Agenda Item 6
February 21, 2012 
Page 4 of 7 
 

Because of these two major differences between the application of the standard one-
cent sales tax and the City’s temporary half-cent sales tax, it was difficult to project such 
revenue.  After receiving actual data from two quarters of the Measure E tax, it appears 
such tax will result in higher annual revenue than originally estimated.  However, it is 
recommended the City receive four quarters of data before further refining this estimate 
on an ongoing basis.  While greater than projected temporary tax revenue from Measure 
E is welcome, it is also that much more revenue the City must do without upon the 
expiration of Measure E just four years from now (3/31/16). 

 
Use of Money and Property.  The combination of investment earnings and lease of the 
City owner property on Schulte Road (the old “antenna farm” was expected to bring in 
$990,000 in the fiscal year).  Unfortunately, congressional action necessary for the City 
to lease this land has not been secured.  The budget anticipated $250,000 as revenue 
from such a lease.  In addition, investment rates have been very low for a prolonged 
period of time.  Much of the higher earning securities in the City’s investment pool have 
matured and the new securities purchased have very low interest rates.  This has 
reduced the City’s income from investment.  As such it is anticipated the City will have 
only $660,200 from these income sources – a reduction in revenue of $329,800 from the 
adopted budget. 
 
State Shared Revenue.   This revenue will be $142,000 less than budget due to the 
State taking the City’s portion of vehicle license fees as part of eleventh hour State 
budget actions.  The League of California Cities notes this action is illegal under 
Proposition 22 but will likely have to sue the State in order to see a return of these funds. 
 
Current Charges.  Engineering and building charges as well as Parks and Recreation 
charges and Capital Improvement Program (CIP) program management charges are all 
projected to be lower than the FY 11-12 budgeted amounts.  In total, these charges 
could be $765,000 less in revenue. 
 
Fines & Forfeitures.  Late penalty revenue is less than expected.  This could be from an 
improvement or stabilization of personal household income.    
 
Expenditure Savings.  The City spends about 98% to 99% of its General Fund Operating 
Budget, as such it is recognized that not every penny of every line item throughout the 
budget will be spent.  Typically this is just a normal budgeting and fiscal process that will 
always result in the City not spending it full budget.  If the budget was balanced this 
means there would be some funds left as residual at the end of the year with such funds 
returning to the General Fund balance.  When the budget is not balanced and 
expenditures exceed revenues resulting in an anticipated draw on reserves, any unspent 
funds help reduce this projected deficit.  In order to try to more accurately predict an 
actual budget deficit, the City has added a City-wide budget savings to the adopted 
budget.  

 
In FY 11-12 total department expenditures are budgeted at $50,581,150 but the City 
expects that actual expenditures will be $2,000,000 less than this figure.  As such, the 
City has a “net” expenditure budget of $48,581,150.  Using this $48.5 million figure, the 
City’s FY 11-12 General Fund budget anticipated a budget deficit of $1,555,230.  If the 
City had used normal budgeting practices the budgeted deficit would have been 
$3,555,230.    



Agenda Item 6
February 21, 2012 
Page 5 of 7 
 

 
There is a degree of risk associated with counting on budget savings.  In FY 10-11 the 
City used a figure of $1,400,000 as City-wide budget savings.  This was increased to 
$2,000,000 in FY 11-12 because the City anticipated some additional savings in this 
fiscal year due to the first wave of early retirements.  When the budget was adopted the 
first wave was going to conclude by December 31, 2011.  When adopted in the fall of 
2011 however, it was necessary to change this to February 29, 2012.  In addition, some 
employees who initially indicated retiring in the first phase have now amended plans to 
the second or third phase.  Although the overall savings from the early retirement 
program are expected at full implementation of the program (Phase 3 concludes January 
31, 2013), the savings realized in FY 11-12 likely will be less.  

 
As such, to be conservative at this time, projected City-wide savings in the mid-year 
budget analysis are being lowered to $1,742,070. 
 
Potential Tracy Rural Fire Expense Shortage.  Actual Fire Department expenditures in 
FY 10-11 were $14,058,389 and of this amount $3,705,230 was the responsibility of 
Tracy Rural Fire District.  The District had just enough revenue to pay for its share.   
Revenues to the District however will fall slightly in FY 11-12.  As such, the District will 
not have enough revenue to pay for any increase in the cost of services from what was 
actually spent in FY 10-11. 
 
The City of Tracy adopted Fire Department budget for FY 11-12 was set at $15,277,710.  
This was necessary because of increasing labor costs associated with a substantial 
increase in the PERS employer rate, the expiration of 3% employee contribution to 
retirement costs, increased health insurance costs and 5% pay increases for employees 
not yet at “E” step.   
 
Since Tracy Rural would be unable to afford cost increases in FY 11-12 over FY 10-11, 
the South County Fire Authority Board adopted a FY 11-12 Fire budget “not to exceed 
costs of FY 10-11”.  In doing so it was anticipated that the costs could be controlled 
through a new labor contract.  The previous labor contract expired June 30, 2011 
however a new contract has not been reached. 
 
The City of Tracy’s budget for the Fire Department and the South County Fire Authority’s 
budget for Fire are in conflict with each other.  The Department expenditures are on 
target to spend the full amount of the City budget ($15.2 million) in FY 11-12 because 
labor costs have not been controlled as necessary.  The end result will likely be 
$200,000 to $250,000 in costs that are the responsibility of Tracy Rural but exceed their 
available revenue for the fiscal year.  Previous debt of the District (approximately $6 
million) was converted to a pre-paid service agreement between the City and the District.  

 
General Fund Impact of Redevelopment.  In a scheme to raid local government revenue 
to help balance the State budget, the State ordered the elimination of all redevelopment 
agencies as of February 1, 2012.  For Tracy there will be four impacts of varying 
degrees as described as follows: 

 
1. Projects.  Many agencies had funds on hand awaiting future projects.  They will likely 

see the loss of these funds and be forced to abandon and scrap projects for which 
there is no third party contract.  Fortunately, the City of Tracy was able to enter into a 
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third party contract for the construction of the 6th Street Plaza two days before the 
Governor signed the legislation to end redevelopment.  This obligated most of the 
remaining construction funds of the City’s agency. 

 
2. Housing.  The City has approximately $5.2 million in low/moderate income housing 

set-aside funds from redevelopment.  The fate of these funds is not yet know.  There 
is some legislative effort to allow some portion of housing funds to be used for 
housing projects in the future.  Without this, the City is likely to lose these funds. 

 
3. Future Revenue Stream.  The City’s redevelopment agency would have received tax 

increment revenue in FY 11-12 in the amount of $8,055,254.  From this amount the 
Agency would have to set aside 20% for low/moderate income housing leaving 
approximately $6.4 million for the Agency.  Between direct allocations to taxing 
entities and pass through agreements, plus existing debt service and administrative 
expenses, the Agency had already tapped out this amount.  All of these expenses 
are enforceable obligations of the Agency and must be paid on an annual basis 
going forward.  As such, other than the housing revenue stream, there will not be any 
future stream of revenue to be split to taxing agencies until there is significant growth 
in property values/taxes in the Agency boundaries.  This will likely be 5 to 10 years 
away.   

 
4. Administrative Expenses.  The State legislation only allocates $250,000 a year for 

administrative expenses (associated with the City serving as the successor agency).   
In FY 11-12 the Agency had a budget of $585,000 for all activities including housing.  
The following City positions were funded by redevelopment: 

 
Position Regular Redevelopment Total 
  Redevelopment Housing FTE 
Economic Development Analyst 0.4 0.1 0.5 
Housing Program Inspector 0.5 0.5 
Housing Program Specialist 1.0 1.0 
Administrative Assistant 0.3 0.7 1.0 
Building Inspector (code enforcement) 1.0 1.0 
Associate Planner 0.2 0.1 0.3 
TOTAL 4.3 

 
From the above it can be noted that currently 4.3 full time equivalent (FTE) employees 
are being funded from redevelopment.  Unfortunately, the Housing Program Specialist 
will need to be laid off.  The Housing Program Inspector will be retiring.  There is a 
current City opening for Administrative Assistant which will absorb this person.  The 
remaining positions are needed to continue, including code enforcement, despite there 
no longer being redevelopment funding to cover theses expenses.  For FY 11-12 it is 
estimated the General Fund will take a hit of $200,000.  With reduced staff going forward 
it is estimated this can be reduced to $100,000 annually thereafter.  
 
Conclusion.  The mid-year budget analysis indicates that the assumptions for overall 
revenue and expenses in the FY 11-12 City’s General Fund budget have not changed 
significantly to necessitate any additional budget actions by the City Council at this time.   
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Total revenues remain virtually unchanged as significant increases in sales tax and 
temporary sales tax have been offset by decreases in a variety of other revenues.  It 
remains a challenge to control expenditures to reach the overall targeted budget savings 
of $2 million.  In addition impacts to the City’s General Fund from the State’s termination 
of redevelopment agencies and unresolved fire services expenses may actually add to 
the budget deficit. 
 
Even with a full year of temporary sales tax revenue from Measure E, the City will once 
again experience a General Fund deficit in FY 11-2 as expenses will likely exceed 
revenues.  Albeit smaller than in years past, this would be the fifth consecutive year of 
deficit spending.  It is not possible at this time to make further refinements to the FY 11-
12 budget projections as the bulk of expenses are associated with the City’s cost of 
labor.  New labor agreements to replace those that expired on June 30, 2011 have not 
been secured.   
 

STRATEGIC PLAN 

Acceptance of this report is a routing matter and does not relate to one of the City 
Council’s Strategic Plans. 

FISCAL IMPACT 
 

There is no fiscal impact associated with acceptance of this report.  The financial 
position of the City’s General Fund has been described fully in this report. 

  
RECOMMENDATION 

 
It is recommended the City Council by motion action accept the mid-year financial report. 

 

Prepared by: Zane Johnston, Finance & Administrative Services Director 

Approved by:  Leon Churchill, Jr., City Manager 
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AGENDA ITEM 7 

REQUEST 

HEAR REPORT AND PROVIDE DIRECTION REGARDING ASSUMPTIONS 
CONSIDERED IN COMPILING A FIVE YEAR GENERAL FUND BUDGET FORECAST 

EXECUTIVE SUMMARY 
 

A 5-year general fund budget forecast will be presented to City Council in May 2012.  
This report outlines the assumptions that will be included in the 5-year general fund 
budget forecast.  Staff seeks City Council concurrence/direction in this regard.  The 5-
year forecast is critical in establishing financial policy, monitoring policies already 
adopted by the City Council, and establishing the need for changes in operations and 
labor policy.  The City has produced a 5-year forecast for over 20 years, but it deserves 
more visibility in light of these pressing public policy issues.  Financial forecasting is not 
intended as a predictor of the future.  Its level of confidence diminishes over time.  It is 
instead a snapshot of current financial policy and trends, and assumptions based on 
best available information.  Thus, the 5-year Forecast is a policy setting aid, which can 
be altered as new information becomes available. 

 
DISCUSSION 

A five year general fund budget forecast will be presented to Council as part of the FY 
12-13 budget adoption process.  In preparation for this report, certain assumptions about 
both revenue and future expenses are included and are outlined in this report.  The five 
year general fund budget forecast includes Fiscal Years 12-13 through 16-17.  These 
assumptions are based on empirical data, established policy, or trend analysis.  It is 
highly recommend that alternatives to these assumptions be accompanied with 
compelling information and justification. 
 

REVENUES: 

Property tax.  Based on the (1) the continued decline in property taxes, as confirmed in 
the actual decline in property tax revenue in the current fiscal year, (2) remaining 
foreclosure activity, and (3) typical two year lag in property tax revenue as compared to 
current economic conditions, it is expected that property taxes will decline by 3% in FY 
12-13.  Because of an anticipated stabilization in home prices the year after, no growth 
in property taxes are projected for FY 13-14, an increase of 1% is included in FY 14-15 
followed by a 2% increase projected in FY 15-16 and another 2% increase projected in 
FY 16-17.  

Sales tax.  The City uses MuniServices as its sales tax consulting and auditing firm.  
MuniServices has provided a 5-year sales forecast for the City’s regular sales tax (1 cent) 
based upon recent trends.  This forecast reflects increases of 4.9% in FY 12-13, 4.5% in 
FY 13-14, 5.9% in FY 14-15, 6.1% in FY 15-16 and 5.7% in FY 16-17. 

Temporary half-cent Sales Tax:  Measure E.  MuniServices also audits Measure E sales 
tax data and has prepared a 5-year forecast for this temporary half-cent sales tax.  Not 
all sales transactions subject to the standard 1 cent sales tax are applicable to the City’s 
half-cent temporary sales tax.  The most notable exceptions are auto sales in Tracy 
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where the auto is not registered to an owner with a City of Tracy address and internet 
catalog sales to customers outside of the City of Tracy.  MuniServices five year forecast 
for the temporary half-cent sales tax Measure E estimates include a 7.8% increase in FY 
12-13, 5% increase in FY 13-14, 5.6% increase in FY 14-15 and a decline of 20.8% in 
FY15-16, due to the temporary sales tax Measure E’s sunset period, which ends on 
March 31, 2016.  As such, only ¾ of one year’s worth of taxes is included in that FY 
15/16.  Because the temporary sales tax Measure E ends in the later part of FY 15/16, 
no Measure E revenue is included in FY 16-17.   These estimates are subject to further 
review as such estimates have been derived from only 2 quarters of actual data from 
Measure E (quarter ending 6/30/12 and quarter ending 9/30/12). 

These three revenue sources (Property taxes, sales taxes and temporary half-cent sales 
tax Measure E) are the major General Fund revenue sources.  All other revenue sources 
are assumed to have modest growth ranging in the 2% to 3% range.   Some of these 
other revenue sources are reflective of population and it is not anticipated the City’s 
population will increase substantially during this 5-year forecast. 

EXPENSES:   

General Fund expenses are primarily associated with labor cost.  For example, Police 
personnel expenses make up 87% of the Police Department’s budget and Fire 
personnel expenses about 90% of the total Fire Department budget.   

Given the current status of labor costs, the assumptions that will be included in the five 
year general fund budget forecast are as follows:  

Labor related expenses:  It is assumed that: 

• No cost of living adjustments will be included during this five year period thru FY 
16-17; 

• 100% of the costs associated with the increase to the City’s PERS employer rate 
will be included as an expense absorbed by the City for each of the five years; 

• City continues to pay cost of employee’s share of PERS 
• The costs associated with increases to the employees’ health insurance will 

reflect the current respective labor contract agreements;  
• The costs associated with step increases for employees not currently at Step E 

will be included in this five year forecast; 
• The expenses associated with any certifications (i.e. POST), Master Patrol 

Officer, educational achievements, and others will be included in this five year 
forecast; 

• The savings associated with the current unpaid furloughs for non-safety 
employees as of 6/30/12 will be eliminated and that costs will be reinstated in 
each of the five year budget forecast; 

 
This five year general fund budget forecast will also reflect the organizational changes 
taken to date to address the City’s structural budget deficit.  These steps include (1) a 
reduction in staff due to the early retirement incentive program, and (2) the compaction 
of nine City departments into six with the resulting reduction in three department director 
positions.  No other staff reductions will be included in this five year general fund budget 
forecast.    
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Operational Expenses:  Considering the above, Police and Fire as well as other General 
Fund expenses would average an increase of about 3% per year during the forecast 
period. 

 
If Council concurs with these assumptions, Finance staff will prepare a 5-year forecast 
which will be presented to City Council in May 2012.  This forecast would then indicate 
the status of future budgets through FY 16-17 which would be the first full year without 
Measure E revenue.   Such a forecast would then indicate what additional expense 
reductions would be necessary to reach both the City’s current budget goal of a 
balanced budget starting with the adoption of the FY 14-15 budget, the maintenance of a 
20% General Fund balance, and the additional budgetary impacts necessary to sustain 
a fiscally sound position without the temporary taxes associated with Measure E. 

 
STRATEGIC PLAN 

Acceptance of this report is a routine matter and does not relate to one of the City 
Council’s Strategic Plans. 

FISCAL IMPACT 
 

There is no fiscal impact associated with acceptance of this report. However, the 5-year 
Forecast is critical in establishing financial policy. 

 
RECOMMENDATION 
 

It is recommended that the City Council by motion action hear this report and provide 
direction regarding assumptions to be considered in compiling a five year general fund 
budget forecast.    

 
Prepared by: Zane Johnston, Finance & Administrative Services Director 

Reviewed by: Maria A. Hurtado, Assistant City Manager 

Approved by:  Leon Churchill, Jr., City Manager 
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AGENDA ITEM 9.A 
 

REQUEST 
 

CITY COUNCIL REVIEW AND PROVIDE DIRECTION REGARDING STAFF’S 
PROPOSAL TO EXPAND THE PROVISIONS OF THE EXISTING BOARDING OF 
BUILDINGS WITH UNSECURED OPENINGS ORDINANCE 

 
EXECUTIVE SUMMARY 
 

On November 1, 2011, staff presented Council with a response to Council Member 
Rickman’s request for information regarding the City’s process for dealing with vacant, 
foreclosed properties.  After discussion, staff was directed to return to Council with 
information on the City’s current board-up standards and recommendations on possible 
ordinance amendments.  The purpose of this report is to provide Council with code 
amendment recommendations that could more effectively address the enforcement of 
vacant buildings.  Recommendations have been based on best practices used in the 
industry for addressing long-standing boarded up buildings and the inherent problems 
these buildings cause the community.  This report also discusses the possible role of 
receivership as a Code Enforcement tool.  

 
DISCUSSION 
 

November 1, 2011, staff provided Council with a discussion item on vacant and 
abandoned properties in the City of Tracy.  That report addressed current code 
enforcement efforts relative to vacant residential properties.  In addition, the report 
outlined the scope of vacant building problems, organizational efforts used in addressing 
vacant, blighted buildings, and innovative approaches used in other cities to address 
vacant buildings.  At that time, staff requested policy direction from Council regarding 
potential code revisions that would accomplish the following: 

 
1.   Amend the existing Boarding of Buildings Ordinance, further limiting the amount of a 

time a building can remain in a boarded state.   
 

2.   Establish a Vacant Building Registry requiring property owners register foreclosures 
with the City.  Such a plan would also require the submittal of a property 
maintenance plan that outlines a security and maintenance schedule to ensure that 
vacant buildings are secure and maintained in accordance with applicable state and 
local codes.   
 

3.   Review relevant Tracy Municipal Code sections that deal with property maintenance 
and consider revamping those sections to better address community values and 
standards that reflect Tracy’s quality of livable neighborhoods. 

 
Following staff’s presentation of the report, Council expressed its concerns regarding the 
process for abating nuisance properties and the amount of time involved in the 
abatement process.   Council’s direction was to move forward with Item No. 1, with 
future review of Items 2 and 3 incrementally and at a future time.  Additionally, Council 
requested information on the City’s current Boarding of Buildings Ordinance, information 
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on receivership, and best practices currently used by local agencies to combat the 
nuisances often found on these properties, all of which are addressed below. 
 
Vacant and Unsecured Property Impacts 
 
Local governments have long standing authority to abate public nuisances.  Current City 
ordinances and state laws allow court actions or administrative hearings to compel the 
clean-up of property.  If the owner ignores these administrative or judicial orders, the 
local government can abate the nuisance with City crews or private contractors and 
assess/lien the cleanup costs against the property. 

 
Nuisance abatement powers are critical when addressing the community impacts 
caused by vacant and abandoned properties – the long term, unoccupied structures that 
pose threats to the public’s general health, safety and welfare.  Buildings that remain 
open, unsecured or boarded for long periods of time pose threats to the public’s general 
health, safety and welfare.  Historically, in Tracy, vacant, unattended buildings that are 
either open and unsecure or easily breached pose the following problems as attractive 
nuisances adversely impacting the quality of life of nearby residents: 
 

• provide habitat for rodents and vermin;  
• become a magnet for trash, debris, and illegal dumping; become accessible for 

squatters and criminal activity, resulting in sanitization concerns;  
• become fire hazards due to the use of open flame for lighting, cooking and 

smoking;  
• contribute to blight, depressed market values and drain local agency resources, 

such as Police, Fire, and Code Enforcement. 
 

Vacant and unsecured properties can have the effect of dis-incentivizing investment and 
maintenance, which can have a deteriorating effect throughout a neighborhood if they 
are not effectively addressed.  The City has the authority to abate these conditions, 
which can include removing all trash and debris, repairing, boarding and even demolition 
of the building (in severe cases), which also has a financial impact on the City. 

 
Current Enforcement Standards Relating to Existing Boarded-Up Buildings 
 
In 2006, City Council added Chapter 9.60, Boarding of Buildings with Unsecure 
Openings to the Tracy Municipal Code (Attachment A), requiring temporary boarding of 
unsecured buildings in accordance with specific standards.  This ordinance was adopted 
to address buildings with unsecured windows and doors and/or inadequately secured 
through the use insufficient materials.   The Tracy Municipal Code maintains protocols 
for clearing and boarding vacant properties to ensure that buildings – both City and 
privately owned – are cleaned and boarded as necessary to minimize nuisances, and 
preserve the health and safety of the community.  The provisions of the ordinance apply 
to all vacant, unsecured properties in the City and complement other requirements of 
state and local laws.  The main provisions of the current Board-Up Ordinance are as 
follows: 
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• Windows – ¾” plywood bolted on 
• Exterior doors – ¾” plywood bolted on 
• Garages – secured doors by nailing them shut 
• Painting of boarded surfaces – 1 coat of paint 
• Alternate methods – one allows alternate methods to secure buildings 

 
Fees associated with the boarding up of unsecured buildings were established by 
Council resolution with compliance inspections performed by Code Enforcement staff.  
This ordinance has been an effective tool in protecting the environment and the public 
health, safety and welfare by providing staff with the enforcement of the means by which 
such nuisance conditions may be prevented.  Since enacting the Ordinance in 2006, 
approximately 17 buildings have been brought through the boarding up process.   

 
Vacant, foreclosed properties are also addressed through the requirements of SB 1137, 
adopted by City Council in October 2008 and effective through January 1, 2013.  This bill 
requires property owners that obtain their property through a foreclosure sale (including 
financial institutions) to maintain the properties to certain minimum standards to avoid 
depreciation in surrounding property values (Attachment B lists the minimum standards).  
SB 1137 authorizes local agencies to impose fines on these property owners if they fail 
to adequately maintain the foreclosed properties, providing staff with an additional tool 
for addressing community impacts caused by these vacant properties. 
 
On average, nuisance violations with voluntary compliance are resolved within 30 days.  
Building code violations and dangerous building cases can take anywhere from 45 days 
to several months, depending on the property owner’s willingness to comply. 
 
Best Practices and Suggested Amendments to the Existing Boarded Buildings 
Ordinance 

In response to Council’s concerns regarding the length of time involved in resolving 
egregious nuisance cases, staff is establishing internal control processes that would 
schedule regular, proactive inspections of recidivist properties that consistently become 
health and safety issues.   

The following best practices have been incorporated into code enforcement activities: 

• The adoption of nuisance abatement codes for boarded structures; 
 

• Continue use of the City’s anti-blight strike team known as the Inter-Departmental 
Enforcement Alliance, and 
 

• Greater focus on case management of boarded buildings. 

The attached Boarded Buildings Report provides an inventory of existing structures in 
the City of Tracy that are vacant and boarded (Attachment C:  Boarded Buildings 
Report).  In addition to photographs, locations, zoning, and property ownership, the 
report provides an approximate length of time the building has been in a boarded 
condition.   Because the current Boarding Ordinance does not impose timeframes for 
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which boarded up properties can remain boarded up, amendments to the ordinance 
could strengthen the City’s enforcement tools pertaining to vacant, boarded up 
properties.  These amendments can be comprehensive in scope to include new 
provisions in the following areas: 
 

• Property maintenance schedules; 
• Posting of emergency contact information; 
• Establishing time limits that a building can remain in a boarded up condition, and 
• An affirmative accountability plan to return the property to productive use. 

 
Such code provisions would only apply to those properties that are currently or at some 
point become open, unsecured nuisances.  Code Enforcement staff would implement 
the new code provisions through current case management systems and software, 
possibly grouping these cases under a Boarded-Up Buildings Monitoring Program. 
 

Receiverships as a tool to address severe cases 

The City of Tracy has the authority to abate nuisances under existing code standards.  If 
the owner fails to voluntarily abate a nuisance after being provided with notice and an 
opportunity to contest the nuisance determination and/or the costs of abatement, the 
City can abate the nuisance with City crews or private contractors and then hold the 
property owner responsible for its abatement costs.  Along with this tool, the City also 
has authority to use the receivership process to address boarded, derelict properties 
when property owners fail to comply with other enforcement measures.  Receivership is 
a specialized civil remedy that allows a judge to appoint a special agent of the court or a 
non-profit corporation as the receiver of the property to correct the code violations and 
manage the property.  California Health and Safety Code sections 17980.6 and 17980.7 
set forth criteria as to whether a property qualifies for the receivership option.  Copies of 
those code sections are attached to this staff report.   
 
Properties eligible for receivership are properties that show evidence of the following: 

 
• The building is residential; 
• The building is deemed unsafe or dangerous; 
• The building is an attractive nuisance (e.g. drug or gang house, transients people 

are squatting in the building and engaging in unsafe practices, minors are using 
the building and engaging in unsafe practices, etc.). 

 
City Council adopted Resolution 2008-226 (Attachment D), authorizing the City 
Attorneys to file receivership actions.  The use of receivership is a powerful tool in the 
abatement of public nuisances.  The initial appointment of a receiver by a court does not 
change the ownership of the property.  A receiver’s primary goal is to merely abate those 
nuisance conditions caused by derelict, abandoned and vacant properties.  Under close 
supervision of the court, the receiver can incur costs to repair, board, or in rare cases, 
demolish the abandoned structure.  Throughout the entire receivership process, owners 
are encouraged to participate in court decisions to minimize costs and even take their 
own abatement actions with guidance from the court.  If the owner fails to repay the 
abatement costs, state law permits the filing of a nuisance lien that could result in 
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foreclosure and eventual sale of the vacant property.  The receivership process also 
allows, under certain circumstances, the receiver to obtain priority liens on the property, 
through a court order, to pay for the receiver’s services and the costs of abatement.  
This priority lien ability is especially critical for properties that do not have sufficient 
equity remaining to conduct necessary repairs.  Staff expects that cases requiring 
receivership would be uncommon and staff’s ultimate goal will continue to be to seek 
voluntary compliance.    

 
FISCAL IMPACT 
 

A boarded building fee would be reviewed and approved by City Council as part of the 
ordinance amendment.  This fee would be based on staff costs of one Code 
Enforcement Officer for the time spent on the initial inspection of the building.  At this 
time, staff anticipates one hour of staff time would be spent inspecting the boarded 
structure to ensure it meets the standards of the Boarding Ordinance. Unsecured 
openings that are not sealed according to City code would be required to obtain the 
appropriate building permits for re-inspection to ensure compliance with code standards. 

 
RECOMMENDATION 
 

Council review and comment on staff’s proposal to expand the provisions of the existing 
Boarding of Buildings with Unsecured Openings Ordinance to control abandoned 
properties, to minimize the length of time properties remain boarded, and minimize the 
harm they do to communities.   
 
If Council is amenable to the areas where the ordinance would be expanded, staff will 
move forward with community workshops to include the owners of boarded up buildings, 
surrounding residents impacted by these buildings and the real estate community to 
discuss the proposed ordinance changes and receive input.  Upon completion of these 
workshops, staff will return to Council with information obtain from these workshops for 
further direction on an ordinance modification for Council consideration. 
  

 
Prepared by: Ana Contreras, Community Preservation Manager 
 
Reviewed by: Bill Dean, Assistant DES Director 
 
 
Approved by: Andrew Malik, Development Services Director 
  Leon Churchill, Jr., City Manager 
 
 
Attachments: A -  TMC Chapter 9.60, Boarding of Buildings 
  B -  SB 1137 – Minimum Maintenance Standards 
  C -  Boarded Buildings Report 
  D -  Resolution 2008-226 
  E -  Enforcement Process for Nuisance Abatement 

































BOARDED BUILDINGS REPORT
FEBRUARY 2012

Attachment C

ESTIMATED TIME
ADDRESS USE OF PROPERTY BOARDED

1. 27 West 3rd Street Commercial 15 Years

2. 29 West 3rd Street Residential 15 Years

3. 31 West 3rd Street Residential 15 Years

4. 48 East 9th Street Residential 5 Years

5. 49 West 6th Street Commercial 15 Years

6. 64 West 4th Street Commercial/Residential 5 Years

7. 79 East 9th Street Residential 13 Years

8. 91 West First Street Commercial 15 Years

9. 90 W. Mt. Diablo Avenue Residential 20 Years

10. 104 East 10th Street Residential 5 Years

11. 153 North "C" Street Commercial 20 Years

12. 243 East 3rd Street Residential 15 Years

13. 301 Falcon Court Residential 6 Months

14. 317 North "C" Street Residential 1 Year

15. 424 West Eaton Avenue Commercial 12 Years

16. 775 West Clover Road Commercial 5 Years

17. 951 "A" Street Residential 7 Years

18. 1311 North Tracy Boulevard Residential 12 Years

19. 1550 Parker Avenue Residential 7 Years

20. 2302.5 Holly Drive Residential 3 Years

21. 2304.5 Holly Drive Residential 3 Years

22. 3140 West Grantline Road Residential 7 Years 

23. 3379 North Tracy Boulevard Commercial 5 Years
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