Memorandum

Date: October 18, 2011

To: Mayor & Council Members

From: Leon Churchill, City Manager’

Subject: Additional Information on Urﬁbiré ervices Contract

The following information is being provided at your request concerning the Request for
Proposals (RFP) for City umpire services and our recommendation to enter into a contract with
the Greater San Joaquin ASA to provide these services for the 2012-13 seasons.

An RFP to obtain umpire services for the City’s softball program was issued on August 25,
2011. Staff also sent copies directly to the local representatives of Amateur Softball Association
of American (ASA), the United States Specialty Sports Association (USSSA) and National
Softball Association (NSA). These organizations are the most popular and largest softball
associations operating in Northern California.

On the September 15" deadline for submitting proposals, the City only received one proposal,
from the local ASA association, the Greater San Joaquin ASA (GSJASA). In view of the fact
that the GSJASA has been providing satisfactory umpiring services to the City for the past four
years, proposed only a modest increase in fees, and proposed to provide the City with an ASA
Field Owners Liability insurance policy at no cost to the City, staff recommended awarding the
contract to the GSJASA.

In the years since the City has been contracting for these services, we have received few
proposals, as indicated below.

2004-05 1 proposal received
2006-07 2 acceptable proposals received
2008-09 2 proposals (Agreement extended through 2010-11)

Staff contacted the representatives of both USSSA and NSA to ask for their reasons for not
submitting a proposal. USSSA did not submit a proposal due to the fact that the City program
was too small in terms of the number of teams participating in our leagues. NSA stated issue
was that they just ran out of time to prepare a proposal.

If you have any questions, please let me know.
cC: Rod Buchanan, Director of Parks and Community Services
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Memorandum

Date: October 18, 2011
To: Mayor & Council Members

From: Leon Churchill, City Manager

T G S
Subject: Council Agenda item 1-} & ™
Award of Construction Contract to Barth Roofing

The following is additional information pertaining to the agenda item referenced above:

The existing Fire Station 96 roof has deteriorated and has been leaking for the last couple of
years. The project was initially inspected by maintenance crews and an amount of $38,000 was
budgeted for repairs for estimation purposes. During preparation of the project plans and
specifications by the Engineering Division, it was noticed that there was additional work needed
involving parapets, flashing and repairs to the existing structural system.

As a result, additional funding was needed to complete this work. However, the exact amount
would be known only after opening the competitive construction bids. Instead of amending the
budget earlier to reflect the new cost estimate through Council action and update it again at

the time of award of the contract, it was advantageous to wait and appropriate additional funds
at one time.
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Memorandum

Date: October 18, 2011
To: Mayor & Council Members

From: Leon Churchill, City Manager -

Subject: City Council Agenda Item 1°E
PSA for Additional Services for Fire Station 92

The following is additional information pertaining to the agenda item referenced above:

The design of the prototype Fire Station building was started approximately two years ago to
fast track the design process. This would provide standard superstructure (building) design of
the Fire Station buildings throughout the City. The foundations were designed for typical soil
conditions (with conservative assumptions) in and around the City. However, the foundation
design would need to be verified for local soil conditions at each individual site selected due to
the abrupt variance of soils.

Generally, the Fire Station site is selected prior to starting design of the facility and completion
of soil investigations. The site for Fire Station 92 was selected during the latter part of the
design phase. The prototype foundation design already completed holds good for Fire Station
96, which will be located east of Corral Hollow shopping center south of Grant Line Road.

After selection of the Fire Station 92 site, staff started negotiations with the property owner
who wanted approximately $310,000 for that site. After council direction from the closed
session meeting and further negotiations by staff, the property owners agreed to the sale price
of $265,000. This cost includes all improvements required to the existing Pescadero irrigation
District system to ensure uninterrupted service to the remaining and adjoining neighboring
properties. After negotiating the cost and harvesting of the crop, staff was able to complete
the soil investigation.

Even if staff had obtained these soil investigation results earlier, it was in the City’s best interest
to complete two separate designs for foundations, one for Fire Station 96 and other locations in
the City, and another for the Station 92 due to local soil conditions, since the construction cost
for Station 92 foundations are much higher (approximately $150,000 more than Fire Station
96). This would result in an amendment to the PSA with an increase in the scope of work.
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SUMMARY

Ellis Aguatics shall provide instruction and training of individuals fo develop and improve their
capabilities in the sport of swimming. Ellis Aquatics shalt promote swimming for the benefit of
swimmers of all ages and abilifies, in accordance with the standards, rules, regulations, policies and
procedures of FINA, USA Swimming, and Pacific Swimming.

@

Ellis Aquatics is a year round swimn team that incorporates Ellis Water Polo, and Eliis Fels
Master's Swim team.

Ellis Aquatics needs a home pool that is available 12 months a year.

Ellis Aquatics will provide the community with much needed services in the form of
aguatics programs. They would include, but not limited to; life guard classes, water
safety instructor classes, rentals for the schools and Boys and Girls Clubs, and
community nights. Also working with the Stockion YMCA to provide classes for the
community, such as swim lessons, water aerobics, parent and child swim lessons.

Refieve the City of Tracy of $39,000 yearly fee 1o run the pool.

This is a situation where the City is out very litile, but could make a huge impact on the

quality of life in Tracy. Ellis would like to have o chance to make Joe Wilson pool a
community pool and home to one of the best USA Swim Clubs in the central valley,
along with Water polo and a Master's team.

We currently have over 120 swimmers, with the ages from 4 years old to 17 years old. Our

swimmers are competing at International events, such as the Santa Clara
International invitational. We have high school swimrmers that are in line for a
swimming scholarship to maojor universities. We have over 15 swimmers under the age
of 14 that will be competing in the Under 14 Junior Qlympics in December. That is the
first step on their way to international swimming. We have two swimmers fraveling to
Austin Texas in Jan to fry and qualify for the Olympic Tricls. All of these athletes
represent Tracy in a positive way. All of our swimmer are either swimming or will be
swimming for the local high schools. We are building o program that will support
Tracy and the local high schools in swimming and water polo.



To have sole responsibility of running the aguatic schedule.

Plan

Ellis Aguatics would take over the day to day operation of Joe Wilson pool.
including but not limited to:

*Keeping all chemicals ot the correct levels,

*Maintaining the grounds inside the fence,

*Maintaining the bathroom/locker rooms/office

*Paying the electricity bill,

Ellis Aquatics would have control over the Aquatic Schedule and would work with any
outside groups such as, but not limited to, Stockton YMCA, Boys and Girls Club, and Tracy
Triton's,

Ellis would pay for all or part of the cost 1o upgrade the pump/heater/and all stystems to
keep the pool working. The City and Ellis would agree on a plan where the City would
pay a small percentage of the improvements if need be.

Elfis would relieve the City of the expenses that at last count was $39,000 per year 1o
keep the pool at a bare minimum.

Timetable
Currently Ellis has no home pool and we are currently driving 1o Livermore o swim three
nights a week., We have been out of the water for two weeks before securing ¢ pool in
Livermore. Not only is this a hard ship for our families, but they will then be doing their
shopping and eating medadls in Livermaore. There by faking tax dollars 1o another city. And
with the Holiday season approaching this would mean those families will be doing

holiday shopping while their children swim.

We would like 1o be in a pool by November 2011,
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Memorandum

Date: October 18, 2011
To: Mayor & Council Members

From: Rod Buchanan, Director of Parks &,Ef
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Subject:  Summary of Background Féméiﬁgsgﬁggé‘?ding Steve Stuhmer
Fuel Services Operator

Fuel Services Operator On July 11, 2011, Mr. Stuhmer submitted a proposal to the City in
response to a Request for Proposals (RFP) issued by the City for a Fuel Services Operator
(F50). Below is a summary of the City’s background check on Mr. Stuhmer and JetAway
Aviation, LLC. The full report will be available in your Council mailbox.

Monirose, CO: Mr. Stuhmer provided information in the proposal regarding pending litigation in
Montrose, CO as required by the RFP. Staff has examined information regarding this case,
including an Internet and media review, and has made the determination that the case has no
relation to the FSO proposal from Mr. Stuhmer. The primary litigation, initiated by Mr. Stuhmer,
had to do with Through-the-Fence operations” and disallowing free trade despite a previous
agreement by assignment. Through-the-Fence operations and disallowing free trade is not a
factor in the proposed FSO Agreement. (Attachment 1 and 2)

WS District Court for the District of Colorade Complaint: In September 2007, JetAway Aviation,
LLC (controlled by Mr. Stuhmer) filed an action against Montrose, CO for disallowing free trade
despite a previous agreement by assignment. (Attachment 3)

! The FAA defines Through-the-Fence as access granted to a federally-obligated, public airfield from private property. (The term.
Through-the-Fence, is used because most airports have a fence enclosing the entire property that users on adjacent private
property will have to pass through.) Through-the-fence operations include businesses or individuals that have access to the airport
infrastructure from outside airport property, or that utilize airport property to conduct a business but do not rent business space at
the airport. More common types of through-the-fence agreements are for aircraft maintenance organizations and aircraft hangars.




October 18, 2011

Page2of 2

State of Colorado Agency Decision: In May 2009, a complaint was made against Mr. Stuhmer
for alleged campaign and pelitical finance violations. The Agency found that Mr. Mr. Stuhmer
had not filed reports correctly and he was assessed a fine of $6,550. A campaign and political
finance violation is not relevant to the proposed FSO agreement. (Attachment 4)

Claim under the Colorado Consumer Protection Act: In May 2011, it was found that JetAway
Aviation’s actions did not harm the public resulting in JetAway Aviation prevailing against a
Claim under the Colorado Consumer Protection Act. (Attachment §)

Letters of Reference: Mr. Stuhmer provided letters of recommendation with his proposal. Staff
reviewed letiers of reference for applicability and found them to be satisfactory. (Attachment 6)

California Business References: Mr. Stuhmer has other businesses in operations at two other
airports in California (Turlock and Merced). Mr. Stuhmer operates fuel services in Turlock and a
restaurant in Merced. Both Airports were contacted regarding their business relationship with
Mr. Stuhmer. Both Airports indicated that Mr. Stuhmer pays his bills on time and has met the

terms of their respective contracts.

The Turlock Airport Manager indicated that Mr. Stuhmer had gone above and beyond his
performance responsibilities and would enter into a contract with Mr. Stuhmer again. Mr.
Stuhmer made agreed upon improvements to the airport in a timely manner. One billing dispute
arose (based on contract language) and that dispute was resolved satisfactorily. The Turlock
Airport Manager stated that Mr. Stuhmer was good to work with and generally agreeable (o
suggestions.

Although not a related business enterprise, the Airport Manager in Merced had similar
comments regarding Mr. Stuhmer and also indicated that Mr. Stuhmer is very intent on getting
projects done quickly, sometimes too intensely, and that Mr. Stuhmer has a “hands on”
approach to projects,

if you have any additional questions, please let me know.

Attachment 1: Information Regarding Legal Proceedings in Montrose County Colorado

Attachment 2: Proceedings of the Board of Montrose County Commissioners

Attachment 3: US District Court for the District of Coloradce Complaint and Jury Demand from JetAway
Aviation, LL.C

Attachment 4: State of Colorado Agency Decision re: Stephen Stuhmer

Attachment 5: Claim under the Colorado Consumer Protection Act

Attachment 6: Lefters of Reference
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Montrose, Colorado 81402
Phone (303) 249-7755 A -A ]
FAX (303) 249-0757

- fud i
. — q o\
BOARD OF MONTROSE S N 1
COUNTY COMMISSIONERS e
P.0O. Box 1299

September 2, 1993

NEW RELEASE

The Montrose Gounty Commissioners have removed Mr. William N,
Petterson from kis pasition on the HMontrose County Airport
Authority. Mr. Patterson was remeved from the Authority for in
the opionien of the Commissioners not serving the bhest interest
of the @Qmmunlty and the %untra&e Regional Airport . Mg,

Patterson's replacement will be appointed in due Course.,

Yours very truly,

HONTROSE COUNTY COMMISSIONERS

Robert 1. Corey, Chairman
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INTHE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Case No.

JETAWAY AVIATION. LLC, a Colorado Limited Liability Company,
Plaintift;
V.

THE BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF MONTROSE,
COLORADO; MONTROSE COUNTY BUILDING AUTHORITY; a Colorado Nonprofit

TET CENTER PARTNERS 7T A r"\]r\mi‘\rs‘v\ sl T iahilit

C \)LpOxduuuj JILL DN LRI AN LN, i, a

A Lolorado Limited LJCLUJ.J.;LY Com pany,

BLACK CANYON JET CENTER LLC, a Coloxado lem, d Liability Company; WIL LIAM
PATTERSON; KEV IN EGAAE\,, AND JAMES RUMBLE

Defendants.

COMPLAINT AND JURY DEMAND

L INTRODUCTION

Plaintiff, JetAway Aviation, LLC ("JetAway") alleges as follows:

I This case arises from the improper and unlawful acts undertaken by the
Defendants to establish a private monopoly fixed base operator ("FBO") at the Montrose
Regional Airport ("Airport”) and to prevent JetAway from having a fair opportunity to compete
for the business of general aviation using the services of an FBO at the Airport originating from
both within and without the State of Colorado. This conspiracy {o restraln competition was
entered into by and among Montrose County ("Countv"), the operator of the Airport, Montrose

County Building Authority ("MCBA™"), the owner of the Airport, William Patterson

=

("Patterson”). a member of the Board of County Commissioners ot the County of Montrose

WLUAR S S

("BOCC") and President of MCBA., Jet Center Partners, LLC ("JCP") the holder of the present

10897 5202 =353879
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monopoly FBO by contract with the County, Black Canyon Jet Center LLC ("Black Canyon™)

K

which operates the present monopoly FBO, Kevin Egan, principal owner of JCP and Black
Canyon and James Rumble, a member of the Board of Planning Commissioners of the City of
Montrose and a principal owner of JCP and Black Canyor, Among the acts in furtherance of this
atternpt to monopolize and conspiracy to restrain trade are the grant of a defacto monopoly FBO
franchise by the County to JCP/Black Canyon in part at the instigation of Patterson, the illegal
funding by MCBA and the County of improvements to benefit JCP and Black Canyon without
adequate consideration in return, also at the instigation of Patterson, a pattern of litigation and
administrative proceedings intended to prevent JetAway from competing against JCP/Black
Canvon as an FBO, a refusal to consummate a settlement agreement to permit competition

v

reached in FAA mediation and the use of the County's regulatory powers to put JetAway out of

business. As a result of the improper and unlawful acts of the Defendants and co-conspirators
JetAway has been deprived of an opportunity to compete freely and fairly for FBO business, and

has lost millions of dollars worth of business. By this action. JetAway seeks both injunctive
relief, to stop the improper and unlawful conduct from occurring in the future. and damages to
redress the injuries which have already been caused.

L JURISDICTION AND VENUE

(o)
(e
H

2. This action arises under Sections 4 and 15 of the Clavton Act. 15 U5.C.

2

laws of the United States. This action also arises under 42

and 26, for violations of the 4
U.S.C. 1983 for the deprivation of rights guaranteed by the Equal Protection Clause and
Commerce Clause of the U.S. Constitution and by federal statutes. The jurisdiction of this court

is founded on those sections and on 28 U.S.C. $ 1331, which provides this Court with original

10897 0200 #135879 v|
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he United States, and 28 U.S.C. § 1337, which

Pty
ot

jurisdiction over actions arising under the laws of
provides original jurisdiction over any action arising under federal laws regulating commerce or
protecting commerce against restraints and monopolies

3. Venue in this judicial district is proper under Sections 4 and 12 of the Clayton
Act, 13 US.C. 8§38 15 and 22, and Section 1391 (b) and (c) of Title 28 in that all defendants
ransact business or reside in this judicial district and are subject to personal jurisdiction in this
district under 28 U.S.C. §3 1391(b) and (¢); 15 U.5.C. §§ 15 and 22

4, The Defendants are engaged in, and their activities substantially affect, interstate
and foreign commerce through their activities at the Airport, including its operation and
maintenance by the County and the FBO operation of JCP/Black Canyon. In addition,
Defendants have solicited business through the United States mail and other instrtumentalities of
interstate commerce.

I PARTIES

3. Plaintiff JetAway is a Colorado limited liability company whose principal place
of business is located at 1 Creative Place, Montrose, Colorado 81401, JetAway operates
Montrose Jet Center, providing aeronautical services to general aviation at the Airport.

6. Defendant The Board of Countv Commissioners of the County of Montrose,

Colorado ("BOCC") is the governing body for the County, which is a governmental entity

located in the state of Colorado. County leases the Afrport from MCBA and operates the

Alrport.
7. Defendant MCBA is a Colorado nonprofit corporation. whose principal place of
business is located at 161 South Townsend, Montrose, CO 81401, MCBA owns the Airport and

FO8YT 0200 $3535879 v
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leases it to the County. MCBA also finances improvements for the Alrport and JCP/Black
Canyon.

3. Defendant JCP is a Colorado limited liability company with its principal office in
Albuquerque, New Mexico, doing business at the Airport as Black Canyon Jet Center, providing
FBO services to general aviation, pursuant to a contract with the County,

9. Defendant Black Canyon is a Colorado limited liability company with its
principal office in Albuquerque, New Mexico, and its principal place of business located at the
Alrport. Black Canyon provides FBO services to general aviation at the Airport, pursuant to a
contract with the County.

10, Defendant Patterson is a resident of Montrose, Colorado who is a member of the
BOCC and President of MCBA. At times pertinent to material allegations of this Complaint,
Patterson was Chairman of the BOCC. Patterson’s involvement in the affairs of the Montrose

Airport date back to the early 1990°s when he was Treasurer ol the Montrose County Airport

"<

described in this Complaint, Patterson has been acting

outside scope and authority of his duties as a public official.
il Defendant Egan is a resident of Santa Fe, New Mexico and directly or indirectly
is the principal owner of JCP and Black Canyon.

2

Defendant Rumble is a resident of Montrose, Colorado, is directly or indirectly
also a principal owner of JCP and Black Canyon and a member of the Board of Planning
Commissioners of the City of Montrose. Rumble’s involvement in the affairs of the Montrose
Alrport also date back to the early 1990°s when he was the principal owner of a previous, now

]

defunct, FBO at the Airport called V.L.P. Flyers, Inc.

10897 0200 4355879 vl 4
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1V,  GENERAL ALLEGATIONS
I3, The County controls and operates the Airport, The Airport serves both scheduled

airlines and general aviation. The County provides most Airport functions, including scheduled
airline services, but general aviation facilities or services in support of general aviation are
outsourced, provided by a fixed base operator ("FBO").

[ At one time the Alrport FBO was a company known as VIP Flyers, Inc. ("VIP
Flyers") whose principal owner was Rumble. In 1991, the former Montrose County Airport
Authority sued VIP Flyers in connection with its FBO cperation at the Airport for violations of
the Alrport's Standards and Regulations for Commercial Aeronautical Services and Activities,
United States Department of Transportation, Federal Aviation Administration, Alrport
Compliance Requirements. Order 5190.04, Montrose County Airport Certification Manual
Standards, and United States Department of Transportation, Federal Aviation Regulation, Part
139.  An Order of the Monwose County District Court dated May 16, 1991 upheld the

termination of VIP Tlvers' contract to sell fuel and permanently enjoined and restrained VIP

Flyers from the storage, dispensation and/or sale of aviation fuels and oils at the Alrport.

f——
()

After VIP Flyers was terminated as the Alrport FBO, those functions were taken

over by the County.

16. [n the early 1990's Patterson was Treasurer of the Montrose County Alirport
Authority, which at the time operated the Airport. Patterson was removed September 2, 1993,
from his position by the BOCC for "not serving in the best interest of the community and the

Montrose Regional Airport.”

(&3]
:)

17. In 1994 MCBA was incorporated.  Montrose County transferred title to the

{0897 G200 #355879 i
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Montrose County continues to operate the Airport pursuant to this lease. The County pays rent
to the MCBA out of the County general fund.

18, JetAway acquired its facility adjacent to the Airport in 2004, JetAway has a
“through the fence” agreement giving it and its customers direct access to Airport taxiways and
runways, acquired by assignment from a previous owner of its facility, Montrose County
inserted language in the assignment prohibiting JetAway from selling aviation fuel when the
assignment was approved by the County in a public meeting of the BOCC. At the time this
"through the fence" agreement was originally entered into the County was the exclusive supplier
of fuel at the Airport and remained the exclusive supplier when the agreement was assigned to
JetAway. The County was the exclusive fuel supplier uniil the FBO was privatized,

19, JetAway operates a 73.000 square foot climate controlled hangar and a 23,000
square Toot well-furnished FBO terminal building, Al the lime JetAway began operations in

2004, the County provided only limited general aviation services, primarily the sale of aviation
Fuels out of a doublewide trailer, which JCP/Black Canvon continues to operate out of to this
dav. JetAway provided virtually all other aeronautical services to general aviation at the Alrport
in 2004 and 2003, and still does. JetAway’s business was lucrative and profitable, before the
events described below occurred.

20, In early 2005 the County agreed to lease land to JetAway to build an additional
aircraft parking apron, or “ramp,” adjacent to the taxiway in front of JetAway's hangar. This
land lease Agreement (the "Land Lease"), finally executed November 7, 2005, was for 272,508
sq. {t. of undeveloped land, and required JetAway to build an aircraft parking apron on the land

SO8YT L2G0 H#RTI8TY L
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21 In early 2003 the County decided to "privatize” the FBO operation at the Airport,
3 Y P
22 jetCenters, Inc., which operates four FBO's in Colorado and the largest FBO at

the Arapahoe County Atrport, declined to bid for the Montrose FBO, stating in a letier to the
BOCC the reason was: "because we believe JetAway's existing facility, nfrastructure and
location on the airport 1s one of the finest facilities in all of Colorado, and in fact, one of the best
we have seen in the country.'
23, At the time bids were being considered. JetAway had been in business providing
general aviation services on the Montrose County Airport for over a year, JCP was a newly
formed start-up company that had never operated an FBO, had no hangar for aircraft, and no
FBO terminal facilities from which to do business.

24, As part of its bid package, JetAway offered to sell the County the land under its

existing facility on verv favorable terms. financed by JetAway with no down pavment, and an

immediate positive cash flow to the County as a resuit of the corresponding lease

JetAway agreed to enter into for the conveved propertyv. The tand JetAway offered to sell the
County would have put all of JetAway’s FBO operations on Alrport property. The property
JetAway otfered was not just any ordinary property, but was land already identified in the
Atrport’s master plan as a potential FBO location and land specifically identified in the Airport's
master plan tor future acquisition by the County,

25. In August 2005, The County nevertheless awarded the FBO contract to JCP

despite the clearly superior bid from JetAway, despite the fact JCP/Black Canyon had no hangar

or FBO terminal [acilities to conduct business from. and despite the fact Rumble’s previous FRO

(89T U200
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was permanently enjoined and restrained from the storage, dispensation and/or sale of aviation
fuels and oils at the Airport. The County and JCP subsequently entered into the FBO agreement
dated December 5, 2005 (the "Agreement"). The JetAway bid was superior in the following
respects:

a. Larger minimum annual payment;

b. Guaranteed minimum annual payment adjustment (JCP's adjustment was

dependent on fuel sales and gross receipts);
c. Larger lease payments;

Existing terminal building with 25,000 sq. ft. versus proposed future building

[}
[

of 4,000 sq. ft.

Existing 75,000 sq. ft. heated hangar versus proposed 25,000 sq. fi. hangar:

e.

£ Total capital investment of §9 million;

i o N SRS i e d et T o
¢. Deployment of over $1 million in moveable equipment, most already in

operation;

h. An existing operation versus a start up:

i, Major aircraft maintenance and repair facility in place versus no maintenance
and repair facility.

26 [n May 2005, before it was awarded the FBO, JCP was told in writing by the
County’s Director of Aviation that "In the event of privatization of the FBO, the County would
be obligated to allow additional FBO operators," JCP responded. in writing. that "Additional
FBOs at Montrose would not necessarily change the viability of this opportunity provided the

o

Countv maintained a level playing field for all operators.”

fUBYT A0 <33




M 07
27, Patterson was head of the committee that evaluated the FBO proposals and at the
time was Chairman of the BOCC.
28. On information and belief Patterson received political support from Rumble in

exchange for Patterson’s support of the JCP/Black Canvon bid. Patterson is also motivated by
personal anirnus, later telling JetAway's principal, "I'm gonna take this property from you,"
meaning JetAway's hangar, and "you will never pump fuel at this airport.”

29, On December 5, 2005, just two weeks after the JetAway Land Lease Agreement
was entered into, the BOCC entered into the FBO Agreement with JCP. The very next item on
the BOCC public meeting agenda December 5. 2005 was an amendment of the Alrport’s
"minimum standards” for FBO operations, changing the minimum leased land requirement from
125,000 sq. ft. to 350,000 sq. ft., which meant JetAway's recently leased land, which was more
than sufficient fo meet the old minimum standards, was no longer sufficient to meet the new

Adrport minimum standards. On information and belief this was a deliberate, planned and

calculated attempt by Patterson and Rumble to render JetAway’s recently approved and executed
Land Lease insufficient to meet minimum standards required for FBO operations.
30. On December 9, 2005, JetAway made another FBO proposal to the BOCC. 5ince

the County had balked at the opportunity to purchase JetAway’s property. the property under

L
D
I

letAway's existing hangar and terminal facilitv. with no out of pocket expense. no down

payment and an immediate positive cash flow, the December 9, 2005 proposal offered to donate
an adjacent undeveloped parcel of land to the Airport, also at no cost to the County. JetAway

further offered in this proposal to build a new hangar, FBO terminal and fuel farm on the donated

Iy I

parcel. all at no cost to the County, enter into an FBO agreement that was substantially identical
i 4

G897 0200 335879 v g
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-

o the JCP Agreement, and convey all the new improvements constructed on the donated
property to the County at the end of the lease term. On December 16, 2005, JetAway sweetened
this offer by increasing the guaranteed minimum annual payment. In both proposals JetAway
proposed, and requested a lease on an additonal 191,080 sq. ft. of Alrport land adjacent to
JetAway’s existing Land Lease, known as the South Tract, to meet the newly amended minimum
standards.

31, The County responded to this proposal with vague statements about having to do
"due diligence" regarding the land to be donated.

2. To eliminate any grounds for objection, JetAway made yet another proposal on

[

December 17, 2003, this time to lease County land and build entirely new FBO facilities on the
South Tract, which was County owned undeveloped Airport land located immediately adjacent
o JetAway's existing Land Lease. The County’s response was no response.

33, In a public meeting held March 20, 2006, the BOCC admitied on public record
the JetAway proposal met all Airport minimum standards. The County, however, did not accept
the proposal, but it never formally rejected the proposal either, and instead came forward with
various excuses for inaction and has continued this course of inaction for nearly two vears now.
During this time the County was building infrastructure for JCP./Black Canyon, funded initially
by MCBA and ultimately paid out of County general funds, at the taxpayer’s expense, and doing
evervthing possible to put JetAway out of business.

34 nitiallv, the County said it needed time to evaluate JetAway's through the fence
agreement and have the agreement evaluated by the FAA. That was a red herring because

JetAway's proposal was not to operate from off airport, but to move its operation to an entirely

10897 0200 4333879 10
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new Facility JetA et on Countv owned Airport land, Every obiection raised by
New raciiny JeAway would construct on QUNLY OWNEQ ALMPO land. mvery oujeClion raisea oy

the County has eventually been addressed and resolved by JetAway, but the Defendants stili

refuse to allow JetAway to compete as an FBO.

35. As it was required to do by the Land Lease, JetAway began site preparation to
build its aircraft parking ramp. The Co threw JetAway's contractor off the Auport and to

this day refuses to allow JetAway to build on the specious grounds that if the ramp 1s built
JetAway would somehow use it in a way that would violate the Land Lease,

536. The County sued JetAway in February 2000, secking an injunction that would
prevent JetAway from providing any aeronautical services of any kind. On February 17, 2006,
the Montrose County District Court entered an injunction permitting JetAway to continue {o

operate in the same manner it had been acting previously.

(=2

Lod
~2

The grant of an exclusive right to use an air navigation facility on which Unit

e )

States Government money has been expended is illegal under Federal law, 49 U.5.C. § 40103(¢),
with an exception not relevant here. Federal law also requires a recipient of Federal aid to give
the Department of Transportation assurances not to grant exclusive rights to use the airport and
to make the airport available to all kinds of acronautical activities on reasonable terms and

without unjust discrimination. 49 U.S.C. §47107(a). Since 1982, the Airport has been awarded

ety
¢’
0y
o
)
a3
)

arants of approximately $36.7 million.
38, FAA Advisory Circular 150/5190-5 states that "[ajn exclusive rights violation
occurs when the airport sponsor excludes others, either intentionally or unintentonally, from

participating in an on-airport acronautical activity." The County by its actions and inaction has

established JCP/Black Canyon as a defacto illegal monopoly private FBO at the Alrport,

F0897 0200 4359879 l
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39, 1n 2006 the County gave up its right to appoint MCBA directors and is no longer in
control of MCBA. Two of MCBA's three directors are not public officials. At the time the third
director was appointed Patterson was the President and a director of MCBA, giving him effective
yeto power over the selection of the third director. The County has in effect privatized MCBA
and allowed it to fall under Patterson’s control and influence.

40, The MCBA and Montrose County issued the Official Statement dated June 28,
2006 (the "Prospectus”) describing approximately a $3.7 million bond issue, referred to as the
issuance of "certificates of participation” (the "Bond Issue" or "Bonds"). The proceeds of the
Bond Issue were used to refinance certain debt incurred in relation to the Airport and to fund two
(2) projects.
41, The first project was "to construct a new general aviation access road” to
"provide primary access for the new Fixed Base Operator ("FBO") facility." The construction of
this Road was expected to cost approximately $476,000.

42, The second project funded by the Bond Issue was to "construct an aircraft parking

@..

apron for the FBO" ("the Ramp"). The Ramp was expected to incur construction costs of
approximatelv $870,000. Thus, not only has the County resorted to litigation to prevent JetAway
from building its own ramp. County funds were used to build a ramp for JCP Black Canyon
despite no legal obligation to do so.

43. Had Montrose County selected JetAway's competing FBO bid, it would have
incurred neither of these expenses. The JCP Agreement does not require the County provide the

improvements being built by these projects and does not provide the County will receive any

additional fees and rentals over and above those specified in the Agreement to be paid by JCP

10897 0200 #333879 v I")
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than it would have received had these facilities not been built.

44. In addition, the County leased JCP/Black Canyon a fuel tank farm at a
considerable discount and well below market value, despite JetAway's offer to buy the existing
fuel farm for fair market value and to build a new farm at its own expense on the other side of
the airport to alleviate the need for refueling trucks to cross active runways, as is the case with
JCP/Black Canyon now.

45, According to the Prospectus the County will pay rent to MCBA to service the
debt incurred to build these projects for JCP/Black Canyon, which debt service will be paid out
of general fund revenues, taxpayer funds.

46. This expenditure of taxpayer funds to benefit a private corporation without
adequate consideration in return to the County is illegal and violative of the Colorado
Constitution, Art. X1, sec. 2.

o~
L

1 frequency to JC

B

47, The County has assigned its UNICO /Black Canyon, Thisisa

special radio frequency for air to ground s at airports, for disseminating
aeronautical data, such as weather, wind direction and runway information. JCP/Black Canyon
uses this control to sieer business to its facility and away from JetAway. Because of the potential
for this kind of abuse. the FAA strongly recommends against allowing any single private entity
to control a UNICOM. The FAA has advised the County in this case to "take action to change
its UNICOM arrangement with JCP when it awards a second FBO contract at the Airport.” In
response, the County has neither awarded a second FBO contract nor changed its UNICOM

arrangement,

43. Many lawsuits have been filed among the County, JCP/Black Canyon and

10897 G200 4353879 vi 1
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JetAway. Indeed, the County, in part under Patterson's direction, and JCP/Black Canyon, under
the control and direction of Egan and Rumble, have undertaken a campaign of lawsuits and
administrative proceedings to prevent JetAway from competing as an FBO. On information and
belief, the County, at Patterson’s direction, also attempted to stop the construction of a fuel tank
farm being built by JetAway on private land by sending a fire marshal to atiempt to halt
construction.
49, n contrast Defendants' efforts to enforce the letter existing agreements
49 In contrast to Defendants' efforts to enforce the letter of existing agreements
against JetAway, regardless of their legality, the County has not required JCP to adhere to its
Agreement or the Airport minimum standards. For example, the County allowed JCP to delay
onstruction of a hangar, FBO terminal and self-serve fueling station well bevond the contractual
deadline. Open records requests have revealed noncompliance with the coniractual obligations
of JCP to demonstrate periodically it is meeting the Alrport's minimum standards for operations.
50, On January 3, 2006, JetAway liled an administrative complaint with the Federal
Aviation Administration (the "Part 16 Complaint”). The FAA evaluated the case on the facts as
thev existed on January 10, 2006, the date it received the Part 16 Complaint, and declined to
consider actions of the County after that date. The FAA could not find the County in violation as
of that early date. The FAA did, however, make the following finding:
Additionally, the Director believes that all of the issues in this case can be
resolved informally in a manner consistent with the County's Federal obligations.
Smcc: both the County and JCP have stated that an additional FBO at the Airport
is feasible, that it appears that sufficient airport property is available to
accommodate a second FBO, and the County appears to have concluded on
March 20, 2006 that JetAway's proposal meets all Minimum Standards,
successful resolution appears to be possible. Therefore if the parties concur, the

FAA is willing to assist in dispute resolution through mediation and, to this cnd?
the FAA stands ready. Director's Determination dated November 6, 2006.
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51, Because the Director's Determination referred to "when” the County awarded a

second FBO, not "if," and other statements, it was clear to the parties that the "County's Federal
obligations" meant awarding a second FBO so as not to violate its grant assurances and the
prohibition against exclusive rights. JetAway and the County then began a lengthy mediation

process conducted by the FAA's Associate Chief Counsel for ADR.

F
-

s

=

March 2007, during a three-day settlement conference that included
representatives from JetAway, the County, and the FAA's Associate Chief Counsel for ADR
from Washington D.C., the parties reached an agreement to settle this controversy. A copy of
the Settlement Agreement Reached Through Mediation dated March 8, 2007, is attached as
Exhibit A (the "Seitlement Agreement"). The Settlement Agreement provided for a land swap,
the parcel of land on which the existing JetAway facility is located would be transfeired to
County ownership (except the building, which would remain in fee simple ownership) in
exchange for a parcel of undeveloped Airport land known as the South Tract. JetAway would
build an additional 25,000 sq. ft. hangar, which would become the property of the County at the
end of the lease term. The County would enter into an FBO agreement with JetAway. JetAway
would end all off-Airport aeronautical operations. The County would revoke JCP's right fo
operate the UNICOM. When the Settlement Agreement would be consummated. JetAway
would be authorized o operate a full service FBO from its facilities, now on County land and
part of the Airport.

53, The County has refused to prepare and approve the documents needed to
implement this settlement, ignoring several FAA deadlines to do so. the latest of which was
November 2007. The County reverted to its former tactics of raising objections and when

~ e
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each objection is resolved raising more. The FAA brought the mediation to a halt November 19,
2007, after the County, BOCC and Patterson's last failure to complete the settlement. It now
appears this administrative proceeding is incapable of stopping Defendants' illegal activities and
that this lawsuit is JetAway's only adequate remedy.

54, On November 20, 2007, the County delivered a letter w JetAway, attached as
Exhibit B, Although purporting to be even-handed, in practical effect the letter's requirements
are intended to drive JetAway out of business by limiting access to its hangar, limiting its
customer parking and severely restricting its customers' ability to refuel. Contrary to County
statements, JetAway was not consulted about this letter and agreed to nothing in if, which was
writlen in collaboration with JCP/Black Canyon for the purpose of putting JetAway out of
business,

JetAwav's response is atiached as Exhibit C, JetAway notifies the County in this

[
L

letier that its actions have effectively put it out of business. For example, refueling an aircraft
from the one point now permitted by the County blocks access to and from the runway to
JetAway. Another example is the County will now not allow airplanes to park at JetAway for
more than one hour, and any aircraft remaining on JetAway’s ramp after one hour are required.
by the County, to reposition and “park” (on JetAway’s competitor's ramp), at JCP/Black
Canvon’s FBO.

56. Maost of the County's objections were related to the land swap, despite the fact 1t

agreed 1o the land swap in writing in the Settlement Agreement. In a last ditch effort to settle on

o
o

November 28, 2007, JetAwav gave the County a proposal once again to cease all FBO

19897 0200 #333879 vi 16



operations in its existing off airport facility, and build entirely new FBO facilities on the South
Tract, Countv owned Airport land.

57. On December 5, 2007, JetAway's counsel received the County's terse response (o
its latest offer. Noting that "[t]he FAA mediation ended November 19, 2007," the response was:
"Settlement negotiations are terminated.” It is now crystal clear, two years after the County
signed an FBO agreement with JCP, that the County intends to establish JCP/Black Canyon as a
monopoly FBO, contrary to law, does not intend to fulfill the "County's Federal obligations,” and
never intended to settle with JetAway. Relief under the antitrust laws and Section 1933 appear
to be JetAway's only remedies.

o

V. CLATMS FOR RELIEF

PLAINTIFE'S FIRST CLAIM FOR RELIEE
(Unlawful Restraint Of Trade in Violation of Section 1
f the Sherman Antitrust Act, 15 U.S.C. §1 Against All Defendants)

58, Plaindff incorporates by reference the preceding allegations of this Complaint as
though fully set forth herein
59. General aviation using the Awrport is engaged in or affects interstate commerce.

A substantial portion of the general aviation traffic at the Airport originates or is destined ouf of
the State of Colorado. Both JetAway and JCP/Black Canyon are engaged in interstate
commerce,

60. Defendants, through concerted action, knowingly conspired to prohibit

1 1

competition fo sell and provide the aeronautical products and services customarily provided by

5

FBO's to general aviation using the Alirport. including without limitation the ability to sell

aviation fuels. In furtherance of this conspiracy, the County, with Patterson’s participation and

10897 0200 #353879 v } /
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Q ot

encouragement, has entered into onlv one FBO agreement, with JCP, and has stonewalled
entering into an FBO agreement with JetAway, MCBA, effectively under Patterson's control,
illegally funded over one million dollars in improvements to benefit JCP/Black Canyon despite
no contractual obligation to do so and without adequate consideration flowing to the County in
return; the County has transferred equipment to JCP/Black Canyon at discounts: the County, at
Parterson’s instigation and with Patterson's participation and encouragement, and JCP/Black
Canyon, under Fgan and Rumble's domination and influence, engaged in a concerted campaign
of litigation and administrative proceedings to block JetAway from competing with JCP/Black
Canvon, including their refusal to implement the agreement reached in FAA mediation to allow
JetAway to compete offering full FBO services, flagrantly ignoring FAA deadlines to do so, and
finally using the County's authority to declare restrictions that will effectively put JetAway out of
business.

61, Defendants’ actions had an anti-competitive effect on the market for acronautical

services to general aviation using the Alirport.  For example, prices charged by JCP/Black

&

Canyon for aviation fuels are now significantly higher than those generally charged

comparable airports in the region, such as Gunnison-Crested Butte only 45 miles away, which
has substantially reduced the overall volume of fuel sales at the Montrose airport. Therefore, the
purpose and effect of Defendants’ actions was an unreasonable restraint on trade, which has had a
substantial effect on interstate commerce

62.  Asadirect and proximate result of Defendants' actions, JetAway has been injured

in its business and property.

65, Plaintff suffered an injury that was of the tvpe that the antitrust laws were

GRYT 9200 355879 4 ) 18
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intended to redress.
64. The Defendants have violated Section | of the Sherman Act. 15 U.S.C. §1, which
makes all contracts, combinations and conspiracies in restraint of trade unlawful. JetAway is

entitled to injunctive relief against the BOCC and County, damages against all other defendants

d from all defendants its attorneys' fees.
63. JetAway 1s threatened with further loss and damage unless the Court grants it
injunctive relief,  The public welfare will be served by enwy of an injunction leading to

competition in the market for FBO services at the Airport, including the sale of aviation fuels.

PLAINTIFF'S SECOND CLAIM FOR RELIEFR

{Attempted Monopolization Of the Marlket for Aeronantical Services to General Aviation
Users of Montrose Regional Airport and Censpiracy to Monopolize in Violation of Section
2 of the Sherman Antitrust Act, 15 U.S.C, §2, Against All Defendants)

66. Plaintiff incorporates by reference the preceding allegations of this Complaint as

though fully set forth herein.

67 Fhere is a combination or conspiracy among the Defendants to obtain for

JCP/Black Canvon a monopoly in the market for the sale of aeronautical services to general
aviation users of the Airport, and in particular, aviation fuel.

63, Defendants have willfully engaged, and are engaging, in a course of anti-
ompetitive conduct, in order to obtain a monopoly for JCP/Black Canvon in the market for
aeronautical services to general aviation users of the Airport, and there is a dangerous probability

that, unless restrained, it will succeed., in violation of Section 2 of the Sherman Act, 15 US.C,

e

i3

L

69, Detendants have acted in concert, with a specific intent to monopolize, to desuoy

10897 3200 4335879 vl H
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effective competition in, the market for FBO services to general aviation at the Alirport.

70. General aviation using the Airport is engaged in or affects interstate commerce
A substantial portion of the general aviation traffic at the Airport originates or is destined our of
the State of Colorado. Both JetAway and JCP/Black Canyon are engaged in interstate
Commerce.

71. Defendants, through concerted action, knowingly conspired to prohibit
competition and to create a monopoly to sell and provide the aeronautical products and service
customarily provided by FBO's to general aviation using the Airport, including without
{imitation the ability to sell aviation fuels. In furtherance of this conspiracy, the County, with
Patterson's participation; and encouragement, has entered into only one FBO agreement, with
JCP, and has stonewalled entering into an FBO agreement with JetAway, MCBA, effectively
under Patterson's control, illegally funded over one million dollars in improvements to benefit

1o

JCP/Black Canven despite no contractual obligation to do so and no adequate consideration

flowing to the County in return; the County has transferred equi

discounts; the County, at Patterson's instization and with Patterson's participation and
encouragement. and JCP/Black Canyon, under Egan and Rumble's domination and influence,
engaged in a concerted campaign of litigation and administrative proceedings to block JetAway

from competing with JCP/Black Canyon, including their refusal to implement the agreement 1n

principle reached in FAA mediation to allow JetAway to compete offering full FBO services,

flagrantly ignoring FAA deadlines to do so, and finally using the County's authority to declare

restrictions that will effectively put JetAway out of business.
72 Defendants” actions had an anti-competitive effect on the market for aesronautical
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services to general aviation using the Airport. For example, prices charged by JCP/Black
Canyon for aviation fuels are now higher than those generally charged at comparable airports in
the region. Therefore, the purpose and effect of Defendants' actions was an unreasonable
restraint of trade, which has had a substantial effect on interstate commerce,

73. As a direct and proximate result of Defendants' actions, JetAway has been injured
in its business and property.

74 Plaintiff suffered an injury that was of the tvpe that the antitrust laws were
intended to redress.

75, The Defendants have violated Section 2 of the Sherman Act. 15 U.S.C. §2, which
makes all monopolies and attempis to monopolize or conspiracy to monopolize any part of the
trade or commerce among the States unlawful. JetAway is entitled to injunctive reliel against the
County and Patterson, treble damages against all other defendants and from all defendants its
attorneys' fees.

76. JetAway is threatened with further loss and damage unless the Court grants it

njunctive relief. The public welfare will be served by entry of an injunction leading to

competition in the market for aeronautical services at the Airport, including the sale of aviation

fuels.

(42 US.C. §1983 — B@priwﬁ@ﬂ of Rights Under Equal Protection Clause
Against All Defendants)

77. Plaintiff incorporates by reference the preceding allegations of this Complaint as
though fully set forth herein

738. At all times pertinent to this claim the County and Patterson ("Governmental

HG89T J200 #33387Y Ny 1
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Defendants”) acted under color of law and/or a statute, ordinance, regulation, policy, custom or
usage. Patierson has taken particular interest in Airport affairs for many years and has
influenced his fellow members of the BOCC to have the County engage in the course of conduct
alleged in this Complaint out of a desire to harass JetAway and injure its business and property
and to benefit the business and property of JCP/Black Canyon and its principals, one of which,
Rumble, is a member of the Board of Planning Commissioners of the City of Montrose.
Patterson is sued both in his official and personal capacities.

79, The Governmental Defendants have enforced certain regulations, policies,
customs or usages against JetAway and not against JCP/Black Canyon. JCP is required by its
FBO and Transition Agreements to comply with the Aljrport's "minimum standards” for
operations. to construct and provide self-service fueling, and to make substantial safety upgrades
to the County owned fuel farm it leases. The Agreements require that such compliance be
documented: however an Open Records requests showed this has not been required of JCP/Black
Canyon, Black Canyon has not constructed the required self serve fuel facility, has not made the
required upgrades to the County owned fuel farm, and has not complied with the Alirport’s
“minimum standards.” In contrast, the primary excuse the County has used to fail to implement
its FAA-brokered settlement with JetAway is its insistence JetAway prove il can meet the
minimum standards in every detail before it is allowed to operate, which would be the surest way
to demonsirate its ability to meet minimum standards. even though no such requirement was ever

enforced against JCP before the County awarded JCP its FBO Agreement and allowed 1t to

commence operations. The County has repeatedly overlooked breaches of the Agreements by

JCP. such as failing to meet the contractual deadline to build a hangar, failing to meet the
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contractual deadline to build a FBO terminal, failing to construct the selt’ serve fuel facility

<D

&

required by the Transition Agreement, and failing to make the required upgrades to the County
owned fuel farm.

80. JCP, Black Canyon, MCBA, Egan and Rumble ("Nongovernmental Defendants")
have conspired with the Governmental Defendants in the manner described above in the
Complaint as to harm competition for FBO services at the Airport to harass JetAway, injure its
business and misappropriate its business and property.

31 This unequal administration of Alrport agreements. regulations, policies, customs
and usages 13 a result of intentional or purposeful discrimination against JetAway and deprives
JetAway of its right to equal protection of the laws under the U.5. Constitution

872. As a proximate result of these actions, JetAway has suffered and continues to

suffer damages. All defendants are liable for resulting damages under 42 U.5.C. § 1985 and for

Away's attorneys' fees pursuant to 42 U.5.C. § 1988,

v

PLAINTIE'S FOURTH CLAIM FOR RELIL

(42 U.S.C. §1983 — Deprivation of Rights Under Commerce Clause
Against All Defendants)

83, Plaintiff incorporates by reference the preceding allegations of this Complaint as
though fully set forth herein.

84, There is no legitimate local interest in the County establishing a monopoly private
FBO at the Alrport. Even il there were, the burden on interstate commerce would be excessive
in relation to any putative benefits.

85, The conduct by the Governmental Defendants taken under color of state law

£

leved paragraphs of this Complaint in attempting to establish a monopoly

alleged in the preceding

&
poss
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private FBO at the Alrport is impermissible under the Commerce Clause of the U.5, Constitutio
and void, depriving JetAway of its right fo participate in this marke

86. The Nongovernmental Defendants have conspired with the Governmental
Defendants in the manner described above in the Complaint as to the conspiracy to harm
competition for aeronautical services at the Airport to harass JetAway, injure its business and
appropriate its business and property.

87. As a proximate result of these actions, JetAway has suffered and continues to
suffer damages. All defendants are liable for resulting damages under 42 U.S.C. § 1983 and for
JetAway's attorneys' fees pursuant to 42 U.S.C. § 1988,

PLAINTIFF' FIFTH CLAIM FOR RELIEF

(42 U.5.C. §1983 ~ Deprivation of Rights Under Federal Statutes)

88.  Plaintiff incorporates by reference the preceding allegations of this Complaint as
though fully set forth herein,

39. The Federal Aviation Act of 1958 prohibits the grant of an exclusive right by only
one FBO to provide services at an airport, with an exception not relevant to this case, 49 U.5.C.
§40103(e).

90. Federal law provides a mechanism for airports to apply for Federal grants for
various purposes. The Alrport has received approximately $36.7 million in grants since 19372,
Federal law provides that anyone applving for a grant must provide the Secretary of
Transportation  with  written assurances, which, among other things. prohibit unjust
diserimination and the grant of exclusive rights to any private FBO. 49 U.5.C. §47107.

91. Despite these prohibitions. the Governmental Defendants, under color of statute.

{0897 0200 #333879 v A
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ordinance, regulation, custom or usage, by their actions described in this Complaint, have

&

granted JCP and Biack Canyon a de facto exclusive FBO franchise at the Airport, in violation of

JetAway's rights under Federal law,

92. The Nongovernmental Defendants have conspired with the Governmental
Detendants to obtain an exclusive FBO franchise in violation of JetAway's rights under Federal
law.

93. As a result, all Defendants are liable to JetAway for the resulting damages
pursuant to 42 U.S.C. §1983, including, but not limited to, lost revenue, lost profits and the
mvestment of JetAway in its business. All Defendants are also responsible for JetAway's
attornevs' fees pursuant to 42 U.5.C. §1988.

VI PRAYER FOR RELIEF

WHEREFORE, PLAINTIFF PRAY FOR RELIEF AS FOLLOWS:

I That the Court adjudge and decree as follows:

a. That Defendants” conduct in preventing JetAway from providing full aeronautical
services as an FBO at the Airport prohibiting effective competition between JetAway and

JCPBlack Canvon in such market violates Section 1 of the Sherman Antitrust Act, 15 US.C.§

e

b. That Defendants have monopolized or attempted to monopolize the market for
aeronautical services as an FBO at the Airport in violation of Section 2 of the Sherman
Antitrust Act, 15 U.S.C.§ 2,

c. That Defendants have conspired to monopolize the market for full aeronautical

1

services as an FBO at the Airport in violation of Section 2 of the Sherman Antitrust Act, 15

£
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rights unde:

&

U.S.C.§2;and
[hat acting under color of law Defendants have conspired to and have deprived
- the

d.
have violated JetAway's

he law,
der 49 U.S.C. §8§40103(e) and 47107(a).

Away of its right to equal protection under tf
> violated JetAway's rights und

Jet,
Commerce Clause and have
all in violation of 42 U.5.C. §1983.

'hat Defendants and all persons acting on their behalf or under their direction or

nd all successors thereto, be preliminarily and permanently enjoined as follows:

control, a
From prohibiting the construction of the JetAway ramp area pursuant to the terr

a.
of the JetAway Land Lease.
b. From prohibiting the free movement, fueling and parking of aircraft on JetAway’s
ramp.
That the Court enter such other preliminary and permanent relief as is necessary
ed by Defendants’

and appropriate to restore competitive conditions in the markets affect

lawful conduct.
4. That Plaintiff is entitled 1o compensatory treble damages pursuant to Section - of
153 U.S.C. §15 from Patterson and the Nongovernmental Def

15 entitled

un
~ndants.

Fhat Plaintiff | d to compensatory damages and attorneys fees for the

L

violations of 42 U.S.C. §1983 from all Defendants
attorneys’ fees and costs of this action

0. That Plaintiff may recover iis
7. That the Court may enter such additional relief as it may find just and proper.
VI JURY DENAND

faintiff demands a trial by jury of all claims so {riable
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Respectfully submitted this 10th day of December, 2007.

IRELAND, STAPLETON, PRYOR & PASCOE, P.C.

By:__ /s/ Mark E. Havnes
Mark E. Haynes
Stefania Scott
Attorneys for Plaintiff
1673 Broadway, Suite 2600
Denver, Colorado 80202-4685
Telephone: (303) 623-2700

Plaintift Address

1 Creative Place
Monirose, Colorado 81401
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PROCEEDINGS ©

THE BOARD OF MONTROSE COUNTY COMMISSIONERS

DATE: November 19, 2008

The Board of County Commissioners met in special session held at the County Administrative Office Board Room
at 10:00 a.m. Those present: Gary Ellis, Chairman; Bill Patterson, Vice-Chairman; Allan Belt, Commissioner:
Robert Hill, County Attorney; Joe Kerby, County Manager;, Marie Simons, Deputy Clerk to the Board.

Pledge of Allegiance

A. MONTROSE REGIONAL AIRPORT DIRECTOR, Lioyd Arnold:

PUBLIC HEARING 10:00 A.M.

Public Hearing to take testimony and consider action to revoke through the fence access by One Creative
Place LLC and all affiliated entities to the Montrose County Regional Airport as provided in that certain
Agreement Authorizing Off-Airport Operations, dated August 23, 2001 and assignment agreement, dated
Novermber 30, 2004, for alleged violations of that Agreement by the failure to execuie an access permit
agreement and the failure to abide by Alrport Rules and Regulations and other federal requirements for
operations in aircraft movement areas on the Alrport; all in violation of conditions of access to the Airport
and violation of said Agreement and Assignment:

Cornmissioner Ellis opened the Public Hearing at 10:08 a.m. by reading the following statement: "Everything we
do here today will be done in civility and with respect. Speakers will not use inflammatory, overtly rude, or
demeaning language calculated to incite another person or step across the line of acceptable behavior. If this is
done, the speaker will be ruled out of order. You may comment on the issues and individuals as they relate to the
issues but not to be confrontational. We're not irying to stifle your ability or opportunity to speak or comment on
this matter here before the Board today, but we hope you understand our concern that this meeting remain civil,
Frocedure will be as normal for any kind of public hearing. The first thing we will do s have the County staff do
their presentation on this matter. Secondly, will be representatives of, or someone from JetAway to speak to this
matter as well. Thirdly, we'll have public comment, which is where you will come in, if you've signed up. After
that, the public hearing will be closed; the Commissioners will have discussion and will then make an ultimate
decision. And here’s the issue with public comments: We will need to limit the time to some degree, and | think
you can all understand why. We will permit at this time, each person three minutes to comment. If you are up to
speak, (and this is where | would ask your cooperation and help in this) and your concerns have already been
addressed by a prior speaker, we would ask that you simply reference your concern, whatever that may be, and
simply state to us that someone prior to you has already spoken to that issue, and then you can go ahead and sit
down, so we don't belabor this with the same point being hammered over and over and over. After we close the
public hearing, we'll accept no further comments from the public and nor will they be allowed. At that point, the
Commissicners then will begin discussion among ourselves. If necessary, we will go ahead and ask our staff or
anyone else that we need to ask for some clarification. But again, the public input at that point will be closed, so
you'll not be able to make any comments at that time. So, we'll begin in just a moment. We're really here today to
receive information concerning the Agenda item | read to you so we have the information necessary in order to
make a decision. This is not a Court hearing, we're not going to have cross-examination per say, it's a quasi
judicial hearing, and at the end of the day we'll make a decision on the matter before the Board.”

At that time, Bob Hill, County Attorney began proceedings by explaining this Agenda item was not to consider the
revocation of the access of Western Skyways, of HeliQwest or such other related corporate entity or business that
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may be operating out of the Aerospace Park. Mr. Hill listed related JetAway operations as One Creative Place,
JetAway, and KMTJ Fuel. Steve Stuhmer, Paul Gerdner, Mike Gerdner and/or the Gerdner Family Trust own
these three entities. Mr. Hill also explained that “related corporations” meant corporations that have that
ownership interest as well as any other corporation that may be established subsequent to this hearing by
JetAway, One Creative Place, the Gerdners, Mr. Stuhmer or the Gerdner Family Trust. JetAway's attorney, Mark
Haynes in response to this hearing, submitted a written statement. Mr. Hill informed those present it was his
intention to present witness testimony of Airport staff to the Board. He then asked Marie Simons, Deputy Clerk to
the Board to swear in witnesses, Ron Forsberg and Lloyd Arnold.

Bob Hill: “Sir, would you state your name for the record, please?

Lioyd Arnold: “Lieyd Douglas Arnold.”

Bob Hill: “What is your job with Montrose Cournty?”

Lloyd Arnold: “F'm the Director of Aviation for Monirose County.”

Bob Hill: “As Director of Aviation, what are the duties of your position?”

Lloyd Arnold: “The safe and efficient operation of the Airport including compliance with all operational issues.”
Bab Hill: “Okay and thank you. Now, you recently testified in Court on Friday. Is that correct?”

Lloyd Arnold: “That is correct.”

Bob Hill: “And that was on essentially the similar issue io what we have here today. Is that correct?”

Lloyd Arnold: “That is correct.”

Bob Hill: “Okay. So, in your position as Director of Aviation, have you observed violations of Airport rules and
regulations committed by JetAway Aviation or their employees?”

Lloyd Armold: *Yes, | have.”

Bob Hill: “And, what violations have you observed?”

Lloyd Arnold: “I've observed the parking of aircraft and vehicles in the taxiway and the taxiway Object Free Area.
've also observed non-compliance with safety issues on vehicles and non-compliance with having people driving
those vehicles that are not appropriately trained to drive those vehicles on airport.”

Rob Hill: “Okay. What essentially, just generally speaking, is the frequency of these violations you've observed?”
[loyd Arnold: "Almost on a daily basis.”

Bob Hill: “Okay. And since June 30, 2008 have you observed these violations?”

[loyd Arnold: “Yes, | have, almost on a daily basis.”

Bob Hill: “Okay. Are these violations, violations of Airport rules and FAA rules?Lloyd Arnold: *Yes, they are.”
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Bob Hill: “What rules are they viclations of?”

Lloyd Arnold: “Well, under our grant assurances, which we signed for the receipt of Federal funding, we're
obligated to apply by the Advisory Circulars, and as the Airport, we are required to have minimum standards and
rules and requlations. And, these violate both the Federal Aviation regulations and the rules and regulations of
the Airport.”

Bob Hill: “Okay. Thank you. Can the failure of the Airport to enforce rules and requfations and requirements, such
as no parking in taxiways, OFA’s or access to the air operations area, can failure to enforce rules such as those,
in your understanding, be a grant assurance violation?”

Lioyd Arnold: “Yes, they can be a grant assurance violation and therefore, we can lose the Federal money that we
receive each year to operate the Airport. They can also terminate our Operating Agreement, and therefore, we
cannot allow commercial service into the Airport at that time.”

Bob Hill: “With respect to the parking of aircraft in a taxiway or in a taxiway OFA, what do the rules require?”

Lloyd Arnold: "Well, I think the name kind of says it all. It's an Object Free Area. The rules require that you do not
park aircraft or vehicles in those areas. The only thing that can be within an Object Free Area are things required
for navigational purposes such as faxiway lights.”

Bob Hill: “What is required for operation of vehicles orn the Alrport?”

Lloyd Arnold: “Tenants are required to come in and read a pamphlet and take a test assuring that they know how
to appropriately operate on the Airport. Then, they sign that agreement assuring the Airport that they will abide by
our minimum standards and rules and regulations.”

Bob Hill:  “And, just to clarify, you've observed JetAway operations violating these parking requirements and
vehicle operation requirements?”

Lioyd Armold: “On many, many, many occasions.”

Bob Hill: “Now, do the Advisory Circulars, and by Advisory Circulars, | mean FAA Advisory Circulars, first of all,
that the word “advisory” Is that something of a misnomer?”

Lioyd Arncld: “It is. As an airport, when we sign the Grant Assurances, those Advisory Circulars are no longer
advisory. We have to comply with those Advisory Circulars for any grants currently existing or any grants that
may exist in the future.”

Bob Hill: “Okay. And with respect to Through the Fence Operators, is there an Advisory Circular which addresses
requirements for Through the Fence Operators?”

Lioyd Arncld: “There is an Advisory Circular that has requirements for Through the Fence Operators. It's really an
Advisory Circular that explains how Through the Fence Operators will be treated so there Is an even playing field
on the Airport. And, it says that they have to comply with rules and regulations, that they have fo appropriately
compensate the Airport to put them on an even playing field with business that are on the Airport. And, it says
that the Airport has the right to terminate their access if they don't comply with these things.”
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Bob Hill. “And, essentially, it also, does it not, require that the Airport treat Through the Fence Operators on the
same basis as similarly situated On Airport Operators?”

Lloyd Amold: “Yes, that is correct. So that they don't have a competitive advantage Off Airport. It really limits the
Airport’'s ability to altract businesses, and therefore revenue to allow the Airport to operate, because what is the
incentive to be On Airport if you can't compete with those business that are Off Airport?”

Bob Hill: “So, an Off Airport Operator would have an advantage if he could operate without paying the same fees
or in some cases, maybe even more than the same fees as an On Airport Operator. 1s that correct?”

Lioyd Arnold: “Yes. In effect, it's like a subsidy to that operator. We collect the appropriate amount of revenues
from the operators that are On Airport, and when you can'’t do that from the Off Airport Operators, it acts like a

subsidy to therm.”

Bob Hill: “Now, I think you mentioned the Advisory Circular requires that the Airport had the right to terminate
access of anyone who doesn’t comply with those requirements.”

Lioyd Arnold: “Yes, that is correct.”
Bob Hill: “That's mandated by the Advisory Circular for Off Airport users?”
Lloyd Arnold: “That is correct.”

Bob Hill: “In other words, the Airport’s required to enforce those requirements against an Off Airport user?”

Lloyd Arnold: “Yes, that js correct.”

Bob Hill: “And, does the Advisory Circular specify that this should be stated in a clear agreement with the Off
Airport user?”

Lloyd Arnold: “Yes, it does. And we have that stated in our minimum standards and rules and regulations as to
the effect of what those compliances should be.”

Bob Hill:  “f think you lestified that failure to comply with Advisory Circulars can resuit in a Grant Assurance
violation.”

Lioyd Arnold: “Yes, that is correct.”

Bob Hill: “And the Grant Assurance violation can result — if you would again state the possible penalties of Grant
Assurance violations?”

Lloyd Arnold:  "Well, violating Grant Assurances, they can start by taking your Federal money. And, the reason
they can do that, is we sign Grant Assurances that obligate us to rules and regulations. And if we don't follow
those rules and regulations, they'll first start by pulling Federal money and then, if that doesn’t work, they will
move to your Airport Operating Certificate. And the AOC is what allows us to bring commercial service here fo

Montrose.”
Bob Hill: “An ACC, you mean Operating Certificate?”

Lioyd Arnold: “Alrport Operating Certificate.”
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Bob Hill: “Okay. What does Federal money mean to this Airport, in particular?”
Lioyd Arnold: “Well, we wouldn't be able to operate the Airport without the receipt of Federal funding. Each year,
currently, we are receiving approximately $1.1 million worth of entitlement money. In the last twenty years, the
Alrport has recelved tens of millions of dollars, and we simply just couldn’t operate the Airport as we are now,
should we lose that Federal money.”
Bob Hill: "Okay. And I'd mentioned the phrase, “Object Free Area”. Could you explain what that is, please?”
Lioyd Arnold: "Well, and Object Free Area extends from the center line of either a runway or a taxiway and it’s an
area that you keep clear to ensure the ingress and egress of aircraff. You are unsure as a pilot if your front tire Is
on the yellow taxiway line that your wing tins are not gong fo hit anything within that Object Free Area. And so
they designate a specified area and you keep that clear other than navigational purposes.”

Bob Hill: “So, if a vehicle or a plane or anything is parked in an Object Free Area, that's a safely issue, Isn'tit?”

Lioyd Armnold: “Yes, it is a safety issue. Most importantly, a safety issue, but in addition to that it's, you're breaking
Federal Aviation ragufations and the minimum standards and rules and regulations of the Airport.”

Bob Hill: “*Okay. Thank you. What is an Airport Layout Plan, just generally speaking, because | know it's a rather
complicated document?”

Lioyd Arnold: “An Airport Layout Plan is a planning document that sets forth quidelines, dimensional guidelines on
the Airport.”

Bob Hill: “Okay. Doces Montrose Regional Airport have an Airport Layout Plan?”

Lioyd Arnold: “Yes, we have an Alrport Layout Plan.”

Bob Hill: "Has the plan been approved by both the FAA and the Board of County Commissioners?”
Lioyd Arnold: “Yes, it has.”

Bob Hill: "And in fact, the FAA recenily approved the Airport Layout Plan in September of this year. Is that
correct?”

Lloyd Arnold: "Yes, they did.”

Bob Hill: “Now, what does that ALF or Airport Layout Plan show for the arsa in front of JetAway on the Airport?”
loyd Arnold: "It shows that it is Taxiway “Echo”.”

Bob Hill: “Okay. And by Taxiway “Echo”, you mean "E"?”

Lioyd Arnold: “Excuse me, yes, Taxiway “E"”

Bob Hill. “Thank you. Now, what does that Airport Layout Plan show for the Object Free Area on Taxiway
“Echo™?”
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Lioyd Arnold: “Well, basically, the entire area in front of JetAway is a taxiway that includes an Object Free Area
that extends out from the centerline of the taxiway.”

Bob Hill: “Okay. Have vou reviewed past AOF’s for the Montrose Regional Airport?”

Lioyd Arnold: “Yes, ! have.”

Bob Hill: “In particular, did you review an AOP approved by both the FAA and the Board of County
Commissioners in 19977

Lloyd Arnold: “Yes, [ have.”

Bob Hill: “And what does that AOP show for the, essentially the Qbject Free Area dimensions for the Taxiway
HEH?}!

Lloyd Arnold: It shows the same dimensions as the currently approved AOR.”
Bob Hill: “Okay. “And does it also show Taxiway "E” as a taxiway?”

Lloyd Arnold: “Yes, it shows Taxiway “E” as a taxiway.”

Bob Hill: “Okay. And did you review an Alrport Layout Flan from, dated in 20077
Lloyd Arnold: *Yes, I did.”

Bob Hill: “And, does that Airport Layout Plan show Taxiway “E7 as a taxiway?”
Lloyd Arnold: “Yes, it does.”

Bob Hill: "And, does that Airport Layout Plan show the same Object Free Area dimensions as are shown in the
1997 ALP?”

Lloyd Arnold: “Yes, it does.”

Bob Hill: “"And, the same Object Free Area dimensions are shown in the recently approved 2008 Alrport Layout
Plan?”

Lioyd Arnold: “Yes, the dimensions have always remained the same.”

Bob Hill: "And, with respect to the 2007 Airport Layout Plan, to your knowledge, was that ever approved by the
Board of County Commissioners?”

Lloyd Arnold: “No, it was not.”

Bob Hill: “in your understanding and experience as a Director of Aviation, are Airport Layout Plans required to be
approved by the Airport’s sponsor?”
Lloyd Arold: “Yes, they are.”

Bob Hill: “As well as FAA?”
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Lloyd Arnold: “That is correct.”

Bob Hill: “And, who is the Airport’s sponsor for Montrose Regional Airport?”
Lloyd Arnold: “Montrose County”.

Bob Hill: “That would be Board of County Commissioners?”

Lloyd Arnold: “Correct. Board of County Commissioners, Monlrose County.”
Bob Hill: “Can you tell me what an airport, or movement area is on an afrport?”

Lloyd Arnold: “A movement area encompasses all taxiways and runways and any other areas as designated by
the Airport.”

Bob Hill: “Okay. Is the area in front of JetAway a movement area?”

Lloyd Arnold: It is a movement area. It is a taxiway.”

Bob Hill: “That answered my question why it's an open area. Because it's a laxiway.”

Lioyd Arnold: “That is correct, yes.”

Bob Hill: “What is a ramp on an airport?”

Lloyd Amold: "A ramp is used in the parking of aircraft.”

Bob Hill: “Is the area in front of JetAway, when [ say in front of JetAway, | mean on the Airport, does that ramp....
Lloyd Arnold: "No jtis not, it's Taxiway “E”.

Boh Hill: “. s there any area in front of JetAway on the Airport which is ramp?”

Lloyd Arnold: “No, there is no area in front of JetAway which is ramp.”

Bob Hill: “In fact, it is your understanding, is it not, that the Montrose County District Court terminated any lease
rights that JetAway had on the Airport?”

Lioyd Arnold: “That is my understanding and Judge Schum's June 30" (2008) order.”

Bob Hill: “Okay. Thank you. Have you reviewed a training manual for the vehicle operations on the Airport?”
Lioyd Arnold: *Yes, I have.”

Bob Hill: “Is there some inconsistency in that manual?”

Lioyd Arnold: “Yes, there is some inconsistency in that manual.” There's a diagram that shows movement and
non-movement areas. The movement area is incorrectly marked, but if you read the document, it coincides with

all of the other Federal documents that say the movement area encompasses the taxiway and runways and any
other as designated by the Airport.”
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Bob Hill: “In fact, it would be a ridiculous argument to say that a taxiway is not a movement area, isn't it?”

Lloyd Arnold: "Yes, that would kind of be a ridiculous argument.”

Bob Hill: 7 want o move on to one last topic. Has, to your knowledge, JetAway Aviation, (when | say JetAway,
I'm referring to JetAway and Qne Crealive FPlace and KMTJ Fuel), been sent an Access Permit Agreement?”

Lloyd Arnold: “Yes, they have.”

Bob Hill: “Okay. And, was that sent to them in September?”
Lloyd Arnold: "Yes, it was.”

Bob Hill: “Have lhey returned a signed copy of that agreement?”
Lloyd Arnold: “No, they have not.”

Bob Hill: “Other than payment of a $250 fee, has JetAway tendered any fee for access, for an Access Permit
Agreement?”

Lloyd Arnold: “No, they have not.”

Bob Hill: "Does the Access Permit Agreement that was sent to them in September require payment of fees above
that $2507"

Lloyd Arnold: “Yes, it does.”
Bob Hill: "And, what is the purpose of those fees?”

Lloyd Arnold: “The purpose of those fees is to create an even playing field on the Airport, so they don't have a
oo

competitive advaritage over those husinesses that are “on airport”,
Bob Hill: “Specifically, i this case, it would be Black Canyon Jet Center. Is that correct?”

Lioyd Arnold: “Weall, it would be Black Canyon Jet Center, it would be Cimarron Aviation and it would be any future
business that we might be able fo atiract to the Airport.  Which this is limiting our ability to atfract future

businesseas fto the Airport.”

Bob Hill: “So, the purpose...and you lestified earlier that the Advisory Circulars, which are required by our Grant

Assurances, reqire that we charge the same fee. Is that correct?

Lioyd Arnold: “That is correct.”

Bob Hill: "Now, did Mr. Stuhmer or anyone from JetAway ever contact you about the Access FPermit Agreement
we sent to them?”

Lioyd Arnold: *Ng, they did not.”

Bob Hill: “Did thev ever say, let’s talk about the fees?”
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Lloyd Arnold: "No, he made no offer [o talk about the fees.”

Bob Hill: “*You, as the Airport Director have any response whatsoever from JetAway Aviation regarding the Access
Permit Agreement?”

Lioyd Arnocld: “No, I have not.”

Bob Hill: “Since sending JetAway the Access Permit Agreement, have you cbserved continued violations of the
parking, the operation you previously testified to?”

Lloyd Arnold: “Yes, continual violations after that was sent and also after the Judge Schum’s June 30" order for
them not to violate.”

Bob Hill: “And one of the provisions in the Access Permit Agreement requires compliance with these rules and
regulations, is that not correct?”

Llovd Arnold: “Yes, it does require compliance with the rules, regulations, minimum standards and, I assume, the
Judge’s order.”

Bob Hill: “My last question is, is it your understanding that JetAway has refused to sign the Access Fermit
Agreement?”

Lloyd Arnold: “That is my understanding.”

Bob Hill: “Did they take action in Court instead of returning an Access Fermilt Agreement, or have any discussion
with us?”

Lloyd Arnold: “Yes, they did.”

Bob Hill: “That was simply to Issue an Access Fermit Agreement. (s that correct?”

Lioyd Arnold: “Yes.”

Bob Hill: 7 have no more questions for Mr. Arnold. If the Board has any questions...”

Commissioners Belt and Eilis indicated they had no guestions for Mr. Amold; however, Commissioner Patterson
asked Mr. Arnold if the Airport operated in such a way that it was self sufficient, and that businesses that use the
Airport needed to pay its fair share. Mr. Armold affirmed this was correct and this was covered under Grant
Assurance No. 24. This Grant Assurance was signed by the Airport in order to receive Federal funding.

Mr. Hill then began a line of questioning for Ron Forsberg, an Operations Technician for the Montrose Regional
Airport.

Bob Hill: “State your name for the record, please.”

Ron Forsberg: “It's Ron A. Forsberg.”

Bob Hill: “Would you spell it for the record?”

Ron Forsberg: "F-0-R-S-B-£-R-G.”
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Bob Hill: *"And, what is your job?”
Ron Farsberg: " work in Airport Operations, I'm an QOperations Technician.”
Bob Hill: “What are the duties of that position, generally?”

Ron Forsberg: “If's pretty wide, anywhere from doing inspections for security sake around the petimeter to
changing a light bulb on the rotating beacon.”

Baob Hill: "And that’s at Montrose Regional Airport. Is that correct?”

Ron Forsberg: “Correct. Montrose Regional Airport.”

Bob Hill: “Did you testify on Friday in Court regarding the issues that have been discussed today?”

Ron Forsberg: “Yes, [ did.”

Bob Hill: “Does the Airport maintain video surveillance of JetAway?”

Ron Forsberg: “Yes, it does.”

Bob Hill "Does it operate this camera 24/777

Ron Forsberg: “Yes, it does.”

Bob Hill: “Okay. Have you observed violations of Airport rules and requlations committed by JetAway?”
Hon Forsberg: “Yes, on many, many occasions.”

Bob Hill: "Have you observed them since June 30, 200877

Ron Forsbery. “Yes, many, many times.”

Bob Hill: “Have you observed them since the beginning of September, specifically September 8, 20087”
Ron Forsberg: “Yes.”

Bob Hill: “Okay. Thank you. What have you observed?”

Ron Forsberg: “f've observed unauthorized vehicles without lights and beacons driving all of the "Echo” taxiway.

I've observed vehicles that should not normally have access onto the Airport, for instance, pickups pulling boats.
I've viewed motorcycles driving on the taxiway. Many, many... I've observed aircraft being parked for hours and

hours, up to 10, 12 hours on the taxiway.”
Bob Hill: “"And, have you observed vehicles parked on the taxiway?”
Ron Forsberg: “Yes. Many times, yes.”

Bob Hill: “When you say you've observed boats, | assume you mean boats trailered by vehicles?”
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Ron Forsberg. “Right, being pulled by the pickup, or something.”

Bob Hill: “Okay. Have you observed these events directly?”

Ron Forsherg: “l've observed them both directly and on video.”

Bob Hill: “Okay. Have you observed JetAway using a GPU on the Airport?”

Ron Forsberg: “Not direcily. | did observe it on the video. There was an aircraft that was out in front of JetAway
on the taxiway, and then a GPU was brought out. [ couldn’t tell exacily, because it doesn’t have enough detail to
see where the chords go, but it was brought up next to the airplane, and then the airplane was started and left.

So, my assumption would be that it was used fo start the airplane.”

Bob Hiil: “Now, since June 30" can you just generally testify as to the frequency of these violations that you've
observed?”

Ron Forsberg: “Daily. Many times a day, oftentimes.”

Bob Hill: “"Okay. Now, you testified in Court, you mentioried on Friday, on this matter?”

Ron Forsberg: “Yes, | did.”

Bob Hill: “And vou essentially told the Court the same thing that you've said today. Is that correct?”

Ron Forsberg: “That is correct. Yes.”

Bob Hill: “Ckay. Now, did the Court enter an order on Friday?”

Ron Forsherg: “From what | understand, they denied access on the taxiway, or use of the taxiway for the kinds of
things that JetAway was using, and they fold them that they needed fo use their own property, which would be the
little ramp space they have on the north side as their ramp area, and {o not park or park anything, or operate o
the taxiway without lights and beacons, and kind of tell them to obey the rules and get the training that they were

required.”

Bob Hill: “To summarize, would you say the Court said that JetAway cannot use the Taxiway "E” and the Taxiway
“E" OFA as a ramp to park anything?”

Ron Forsherg: “Absolutely. It's not a ramp space, and so yes, they were not allowed (o use that as a ramp area.”

Bob Hill: “Okay. Now, did you review video from the surveillance camera for November 17" this past Monday for
the period starting approximately 11:20 a.m.?”

Ron Forsberg: “Yes, [ did.”
Bob Hill “What did you observe?”

Ron Forsberg: “There was a low-wing aircraft, a tail dragger, low-wing aircraft that was pushed out of the JetAway
building and it was left on the taxiway for approximately fourteen minutes before people got in it and left.”
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Bob Hill: “Okay. So, would you say they were using the faxiway as a ramp in that instance?”

Ron Forsberg: "Yes, Absolutely.”

Bob Hill: “Would you say that was a violation of the Court's order from Friday?”

Ron Forsberg: “Yes, 1 do.”

Bob Hill: 1 want to hand you this thick stack of documents and ask if you can identify what that is?”

Ron Forsherg: “This is a log that we've been keeping since July of the different violations that we've observed at
JetAway.”

Bob Hill: “"Okay. And was this log entered as an exhibit into the Court on Friday?”

Ron Forsberg: “Yes, it was.”

Bob Hill: “Okay. Now, if you would look at the last, | believe it's the November 1 7 entry for that log.”

Ron Forsberg: "Okay.”

Bob Hill: “And, I would ask, has this log been updated since Friday when it was entered into Court?”

Ron Forsberg: "Yes, it has.”

Baob Hill: "Okay. Now, locking at the entry of November 17" you see the entry for approximately 11:20 a.m.?’
Ron Forsberg: “Yes.”

Bob Hill: “Is that what you just testified to, that you reviewed on the camera?”

Ron Forsberg: “That is correct. Yes.”

Bob Hill: “Did you also, could you look at the entry for 12:34 to 12:38 p.m., | guess it would be, on that same day?”
Ron Forsberg: "Ckay.”

Bob Hill: "Now, for this entry I'm asking about in the next one, did you observe them directly on the camera?”
Ron Forsberg: “On this second one here, | haven't chbserved on the camera...”

Bob Hill. “Specifically, the 12:34 to 12:387 | just want lo know...”

Ron Forsbherg: “Correct, | did not observe that one on the carmera.”

Bob Hill: “...that you've been involved in preparation of this log. Is that correct?”

Ron Forsberg: “Yes, / have.”
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Bob Hill: “So, by reading that entry, could you read that entry into the record and tell me what it means to you?”

Ron Forsberg: “Sure. It reads ‘Aircraft tugged out onto the taxiway at 12:34:.04 and at 12:35:09 the tug
disconnected and at 12:38:20 the aircraft departed’.”

Bob Hill: “Okay.”

Ron Forsberg: “And, what that means is, there again, they are using that area as, instead of tugging it out to their
ramp area which is on the north end of the building there that they have put in, they are using the area right in
front of the, on the taxiway there as a ramp area.”

Ron Forsberg: “Sure. That one is ‘Tail dragger aircraft taxis to JetAway and parks on taxiway in front of JetAway.
And then at 12:565:31, ‘Alrcraft is pulled into the JetAway hangar’.”

Bob Hill: “Okay. And, again, you didn’t observe these on the video, you're just interpreting from this log. Is that
correct?’

Ron Forsberg: “Correct. ['m interpreting from this log. | did see the one from approximately 11:20, but this log
was produced by somebody of the ARF staff. So, | did not physically see this one, bul you know, this is, this
would indicate that they, the tail dragger that probably went out on 11:20 was coming back and using that area
again as a ramp area instead of a taxiway.”

Bob Hill: % have no further questions for Mr. Forsberg. If the Board has any...”
The Board indicated they had no guestions for Mr. Forsberg.
At that time, Mr. Hill read into the record the following Order from Judge Schum dated November 14, 2008:

Before reading the Order, Mr. Hill noted that this was in the matter of in the District Court, Montrose County, State
of Colorado, Case Numbers 2008CV18 and 2006CV25, 2006CV126. These were consolidated cases involving
One Creative Place and JetAway Aviation vs. Board of County Commissioners of Montrose County, Colorado and
Board of County Commissioners of Montrose, Colorado vs. One Creative Place, LLC, JetAway Aviation, KMTJ
Fuel. Intervening in the action is Jet Center Partners, LLC. Mr. Hill explained that under Case Number 126,
JetAway Aviation vs. Board of County Commissioners was also involved and were consolidated cases that were
tried in May of 2008 and resulted in the Order dated June 30, 2008 (as testified to earlier by Mr. Arnold and Mr.
Forsberg).

“The Court: | am finding that the County is entitled to the relief requested. We have already dealt with the issue
about procedurally whether the TRO can be issues at this juncture, and | believe it can, and so, the guestion is
then whether a TRO should issue based on the facts and on the arguments of the county, and | think the County
is correct on this one. The TRO should issue. [t is really undisputed that there have been continuing safely
violations. Violations of the Airport’s Minimum Standards and the FAA Regulations and Directive, really, from the
Airport to the JetAway facility and employees since the order in June of this year. JetAway is not here fo dispute
the alleged violations. Their argument is, basically, well, there is no threat under violations. This would,
effectively, mean that there is no ramp space for JetAway to park in front of the facility. JetAway cannot be in
compliance with the injunction as requested, and they need a reasonable time to get in to compliance, and I am
just really not accepting JetAway's argument. There was one argument that carries a bit of weight from JetAway
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is the idea that the OFA extends into the building and that is a problem. That has been a problem since the OFA
was established. It was a problem that was acknowledged at trial. | understand that JetAway has made the claim
that the Alrport Layout Plan submitted at trial was somehow falsified or fabricated. But, JetAway withdrew that
motion to reopen the evidence. [t was essentially ~ then it becomes a moot point. JetAway is trying to hang its
hat on that idea that somehow this OFA area in front of the JetAway facility is misdesignated or improperly
designated on the Airport Layout Plan, and again, | am just not buying that argument. Because regardless of
whether that Object Free Area is correctly designated, JetAway still has an obligation to comply with Minimum
Standard Regulations on the Airport and so, this applies to all areas of the Airport. Whether it is an Object Free
Area or not, and so, | think JetAway is missing the boat in that sense, because JetAway seems to be arguing that
is it not an Object Free Area, then we can do whatever we want. For example, if the issue is any vehicle on the
Airport has to have lights and a two way radio, it doesn’t matter whether the vehicle is driving through an Object
Free Area or driving across the prairie dog fieid, the vehicle has to have lights and a radio, and for JetAway to say
well, it is not an Object Free Area. So, we don't have to comply with other regulations, I, again, think that is
missing the point. JetAway has to comply with Airport Regulations period. Whatever they are. Wherever they
apply, and so, the argument that well, this is a mis-marked Object Free Area is just a smoke screen in my mind,
and it is not flying with me. The reason it carries a little bit of weight is, because again, we know there is this
problem. That the Object Free Area extends into the building, and that is a problem, and | admit it is a problem.
The County admits it is a problem and it is a problem that has to be addressed. But, what JetAway is doing is
taking that issue, and then expanding that, and saying, therefore, since we cannot comply with that, literally, in our
building, we, therefore, have the right fo violate regulations all over the Airport anytime we want. That is
effectively what JetAway's argument is, and again, | am not buying that. So, what the injunction is going fo do is,
essentially, say that it prohibits JetAway from parking vehicles or violating Minimum Standards or Airport Rules on
Airport property. Whether it is an OFA or not. So, we are going to limit the temporary restraining order to the
boundary line between the JetAway facility and the Airport, because | don’t see any immediate threat of injury or
irreparable harm Iif JetAway park a plane in their hangar even it happens (o cross this theoretical line for an OFA.
We will have to sort that issue out down the road somehow, either in this case, some future case with the FAA,
with the Airport modifying its Airport Layout Plan. But, | agree that that is a problem that I am not prepared to
address or prohibit JetAway from — well, it is a problem { am not prepared to address today, and it is an area -
that strip of land in the front of their hangar that | am not prepared to restrict their usage of today, and | don't really
even hear the County arguing for that. Although, a technical reading of your proposed injunction language could
be interpreted that way, because you asked me to prohibit them from parking vehicles in the OFA, and you are
admitting that the OFA extends into their building, and | am not going to prevent them from parking planes in their
building. But, 1 am adopting the balance of the proposed TRQ. Again, it is undisputed that there have been
repeated violations and this is not really just ignorance or minor violations. These issues were fully and fairly
litigated. There is not a ramp or parking area in front of JetAway period. There s no dispute about that now. If]
get overturned on appeal, | get overturned. Bul, the Land Lease Agreement was terminated. | made it clear in my
Order that JetAway can do GPU or Ground Powser Units starting, but they have to tow the airplane onto their
property, park ii there and start it. It is pretty clear through the previous Order that they can't use that taxiway in
front of their building for parking aircraft, golf carts, Hummaers, nothing, and | thought the Order was pretty clear on
that. The Land Lease Agreement was terminated. [ directed that if they want to do GPU, they can, but they have
to tow it over [o their property, or on an on airport area approved by the County or by the Airport, and instead of
complying with that pretty basic direction and clear language, the evidence is undisputed that JetAway is not just,
basically, ignoring the Court’'s Order and the County’s directives in that sense. JetAway is treating this taxiway as
if it is still a ramp area, a parking area that they have complete control over, and again, that evidence is
undisputed and it is creating a safety hazard. Not only are there vehicles, people, dogs, trucks that are
unauthorized coming and going on that taxiway, parking on that taxiway, it also demonstrates that JetAway has
this attitude that it doesn’t matter really what the Court Order is, or what the County is requiring, JetAway is going
fo do what it wants fo do.
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One of the most difficult issues in this case, to me, is why the County is not terminating the access permit. Or
asking for the County ~ asking for the Court to terminate the access permit or doing it on their own. [ mean,
maybe access permit is a bad phrase, because apparently, there is no permit right now, but access. Why isn't the
County terminating access? And I think the County gave me a reasonable explanation here today. They are really
bending over backwards, in my mind, to try to keep JetAway in business, accommodate JetAway, accommodate
JetAway’s request to do business, and yet, are becoming frustrated and almost at their wit’s end with JetAway’s
refusal to comply with the Regulations and the Minimum Standards, and one of the most difficult issues for me is
whether | should terminate access reqardiess of whether the County is requesting this or not, because | am not
convinced that further injunctions are going to solve the problem. The Order in June, | thought was very clear
about what JetAway could do and not do. It appears to me it is now just a flagrant violation of the Order, and the
County is arguing here that well, we need now some further definitions of this, and | don’t know that anything
short of terminating access is going to accomplish this result.  The only reasen | am not lerminating access,
frankly, is because the County is not asking for it. Had they asked for it today, | would issue an injunction
terminating access to the Airport.

It is my conclusion that the County does have a reasonable probability of success on the merits of this claim. That
they are entitled to a injunction, and whether it is finally and fully and fairly litigated down the road or not, | think
they have a probability of success demonstrating that they are entitled to this injunction, this Temporary
Restraining Order, because there is continued violations of the Minimum Standards, and at this point, it is really
undisputed. | guess technically, this is probably a preliminary injunction since there has been notice fo JetAway
and a chance to participate at this hearing.

There is a danger of real and immediate and irreparable injury and | think, again the danger of irreparable injury is
the potential for — of a safety incident where someone is hurt, injured, killed, or there is a crash, or a conflict
between an airplane and a golf cart, or an airplane and a dog, or an airplane and a car or a truck that is
unauthorized to be on that taxiway, and the possibility for a death or serious injury is so serious that no other form
of relief or legal remedy would be adequate to remedy that sort of potential problem.

This preliminary injunction serves the public interest because first and foremost the public interest is in having a
safe Airport, and all of these issues go to the safety of the Airport, and | have to do something to iry to ensure that
the Airport is run in safe way, and | think this Preliminary Injunction serves the pubic interest for that reason.

The balance of the equities favors the injunction. | see no reason, no argument from JetAway, why this injunction
should not enter in terms of trying to balance the equities. When | look at JetAway's arguments, they are saying,
well we are skeptical. l.ook at the timing of this. Why didn't the County come back sooner? Well, | agree. Maybe
the County should have come back sconer especially if it is a safely issue. But, in my mind, that doesn't
depreciate the concerns about safety or eliminate those concerns. It shows to me again that the County is doing
what they can to try to work and cooperate with JetAway, but they are not getting that cooperation in return.
Perhaps the County is bending over backwards too much, in my opinion. Maybe they should have come here
quicker, but hat does not eliminate the immediate need to address the situation and address the safety violations.
It doesn't prevent the County from asking for the relief now, just because they delayed in asking for the relief
previously.

JetAway has argued, well, this effectively means that there is no ramp in front of the JetAway facility. That is
correct from my take on the evidence at trial. There is no ramp in front of the JetAway facility. It is a taxiway and
there cannot be vehicles parked on there. If that changes, and JetAway gets the authority to park vehicles there,
then that changes. But, the current status is that there is no ramp. There is na parking in front of JetAway. Itis a
taxiway, and | thought that was made clear at trial and through my Order. Apparently, it hasn’t been made clear. |
think it was, and JetAway is just flaunting the Order, but nevertheless, now it is made absclutely clear. There is
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no ramp. There is no parking in front of JetAway. They want to park vehicles, If they want to park airplanes and
start them with GPU units, just as | said in the Order; it has to be done on JetAway property. The Land Lease
Agreemernt has been terminated. JetAway say well, this shouldn't issue because JetAway can never be in
compliance. Well, | agree and | have addressed that in the sense of the Off Airport Agreement — or excuse me,
Object Free Area extending into the hangar. That is a problem, but this injunction is going to stop at the line of
the Airport. JetAway can be in compliance. They can simply comply with Airport Regulations, Minimum
Standards, Directives from the Airport Authority whenever they are on Airport property, wherever they are located.
So, JetAway can still park airplanes, do what they want, generally, within terms of the previous Order in their
facility, but when they are on Airport property, they have fo comply with Airport Regulations and Standards and
JetAway can do that. They are just refusing to do that.

JetAway is asking for a reasonable time o comply and get their people trained. JelAway can have the lime they
want to frain their people, but they have to comply with the Order and the Regulation and the Standards in the
meantime. Which means no one is on the Airport unless they are authorized, trained under the Standards of the
Airport, and take all the time JetAway wants to get their people trained, but | cannot authorize violations of safety
standards in the meantime. That is effectively what JetAway seems (o be asking. Give us a brief pericd of time
fo continue fo violate safety regulations while we get trained and | am saying no. JetAway has had plenty of time
to know this issue was coming. To get their people trained and JetAway is completely ignoring their responsibility
here. So, take all the time you want to get your people trained. But, in the meantime, comply with the regulations

and the injunction.

I am going to issue the injunction as it’s proposed in the Motion for Temporary Restraining Order or Preliminary
Injunction and let me see if | can get the caption correct here. The Montrose County Board of County
Comrmissioner's Motion for Temporary Restraining Order or Preliminary Injunction except that in the conclusion,
paragraph D, where it says prohibiting JetAway from parking vehicles or aircraft on the taxiway or in the taxiway
OFA, | am going to have fo add some language about the OFA on Airport property, or the OFA in the AQA, which
you have referred to as the, | think, Airport Operation Area — Air Operations Area. So, we need to make it clear in
that injunction ~ that I need to make it clear in that injunction that JetAway can park vehicles or conduct activities
inside their hangar on their side of the property line even if it is in the OFA without viclating this Temporary

Injunction.

And finally, it seems like all of this is somewhat redundant, because | thought this was all pretty well spelled out in
the June 30" Order, but, especially, paragraph £ seems redundant to me. You want me to order JetAway fo
operate fis business off Airport in accordance with my Order of June 30, 2008 and it is like saying order JetAway,
once again, to comply with the June 30™ Order, and | don't know how many times | need to say that. Again, it just
seems pointless to keep coming back and saying, tell JetAway to comply with your Qrder. It goes without saying.
It is a Court Order. There is conseguences for failure to comply. But, | don't want fo have a hearing repeatedly
Jjust to order them to do again what they have already been ordered to do once. So, I think | am gong to at least
eliminate paragraph E from the proposed injunction. | think that is just implicit or goes without saying, the balance
of the proposed language, | guess, because it is being a little bit more specific in modifying in some ways the
infunctive relief previously issued. The County said they submitted a proposed form of order, but | don't
remember seeing it and [ can't find it. Do you have one today? Or did you previously submit it with the motion?”

Mr. Hill than explained the County submitted the proposed Order, the Judge signed the Order and Mr. Hill held a
copy of that Order. In issuing that Order, it was the Judge's position that the County had "bent cver backwards’
trying to keep JetAway in business and to accommodate them. As an aside, Mr. Hill noted that JetAway was
suing the County for anti-trust violations, for trying tc put JetAway out of business. Judge Schum and the County
have become frustrated with this case; therefore, the Judge issued a "no doubt” Order.
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At that time, Mr. Hill concluded the presentation of his evidence and asked the Board fo discuss their findings and
conclusions regarding their final decision. Mr. Hill also pointed out that the majority of those in attendance were
related to Western Skyways and that this Order did not apply to Western Skyways; however, the Airport had
submitted to Western Skyways an Access Permit Agreement and it was incumbent upon them to sign the
agreement. This was a matter of protecting Federal funding for the Alrport because the economic impact
generated by the Airport for the County amounted to millions of dollars. To allow a rogue operator to jeopardize
this econormic impact was, in Mr. Hill's opinion, unacceptable.

Commissioner Patterson reported he flew to Denver from Montrose on the previcus Monday and at that time he
noted a NOTAM (Notice to Airman) limiting Taxiway E and E1 to aircraft with wingspan less than 78 ft and asked
if this addressed the Judge's concern regarding the OFA extending into the building. Mr. Arnold responded that
the reason the NOTAM was issued was to protect the Airport. Itis required that a pilot receives NOTAM's prior to
their point of destination. The Airport was aware the building extended into the Object Free Area; therefore, the
NOTAM was created to inform pilots of this change.

Commissioner Elfis asked Mr. Amold to inform the public (regarding the re-designation of category) what the
aircraft restrictions were. Mr. Arnold explained that jets with a wingspan of 79 ft or less were allowed to use the
taxiway.

Commissioner Ellis asked about a document that claimed the County’s action was in retaliation against JetAway.
Mr. Hill confirmed that JetAway's attorney, Mark Haynes submitied a letter to the County dated November 17,
2008 that stated JetAway's position regarding this public hearing. Mr. Hill reported that JetAway claimed the
County was acting out of retaliation for Mr. Stuhmer’s participation in the political process; however, it was his
opinion this was not true.

Commissioner Ellis then read a portion of a letter dated September 8, 2008 from Lloyd Arnold, Airport Director, to
JetAway as follows: “If you do not submit by this date, the County will deem that it is your refusal to execute the
agreement as required for condition of access to the Airport under Section 48 of the OFff Airport Agreement. As a
result pursuant to the provision of the Off Airport Agreement proceedings to revoke your access to the Airport will
be initiated.” Commissioner Ellis pointed out this issue was being addressed and considered by the County long
hefore the November election. Mr. Hill agreed and noted Mr. Arnold testified he had received no response from
JetAway to this letter regarding the Access Permit Agreement.

At that time, Commissioner Ellis asked if any representative from JetAway wished to speak. There was no
response to this inquiry. Mr. Hill informed the Board that JetAway had responded by the following letter dated
November 17, 2008 addressed to Francine Tipton-Long, Montrose County Clerk and Recorder; Mr. Allan Belt,
Board of County Commissioners; Mr. William N. Patterson, Board of County Commissioners; Mr. Gary Ellis,
Chairman, Board of County Commissioners; Robert Hill, Attorney, Montrose County Attorney’s Office:

“Lady and Gentlermen:

We received notice from County Attorney Robert Hill of a hearing set for 10:00 a.m. on November 19, 2008 (o
consider revocation of the through the fence access of Cne Creative Place, LL.C (*OCP)” and JetAway Aviation,
LLC (“JetAway’), to the Montrose Regional Airport (the “Airport’). In statements made by all Commissioners,
including in published reports, it is apparent that the recent actions, including court actions, of the Board of County
Commissioners of Montrose County (“BOCC”) are being taken in direct retaliation against JetAway and OCPF's
Chief Executive Officer, Stephen S. Stuhmer, because of Mr. Stuhmer’s opposition to the re-election of County
Commissioner Bill Patterson who was recently defeated in the general election held on November 4, 2008.
Simply because Mr. Stuhmer exercised his right to participate in the political process. members of the BOCC
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called Mr. Stuhmer a "disgrace” and his actions “filthy”. It is obvious that Wednesday’s hearing will be a sham as
were the hearings held to consider the settlement proposal tendered by JetAway in August 2008, in that it is the
publicly stated view of the Commissioners "that we don’t need those kind of people around here,” clearly
expresses the intent of the present members of the BOCC not to allow JelAway to do business in Montrose
County under any circumstances, and that they are willing to fake whatever actions are necessary, justified or not,

fo put JetAway out of business.

The action contemplated by the BOCC on the 1 9" of November is being taken by the BOCC on the pretext that
safety on the Airport is somehow endangered by JetAway’s operations. Nothing could be further from the truth.
JetAway has operated on the Airport for almost five years with a spotless safetly record. JetAway has routinely
passed all fire and safety inspections with flying colors and JetAway’s personnel are all highly qualified individuals
fully trained in airport and aircraff operational procedures, including those required by the Montrose County Airport
utilizing published training course materials tifled Montrose Regional Air Operations Area (AOA) Training
Program. There has never been a single incident on or off the Airport related to JetAway’s operations involving
injury to person or damage to property. In conirast, operations of JetAway’s competitor Black Canyon Jet Center
have involved serious safety incidents such as a major fuel spill on the commercial airline ramp, and the towing of
a multimillion dollar aircraft into the mud requiring Airport fire crews fo respond with specialized inflation
equipment to lift and remove the disabled aircraft from the accident site which subsequently required the aircraft
to be taken out of service until inspections and repairs could be made.

As a last ditch attempt to shut down JetAway’s operations prior to the departure of Commissioners Pattersor and
Belt from the BOCC, the BOCC is alleging sham violations of Airport rules and regulations as a pretext for
revoking JetAway's access to the airport. This is without any legal justification, improvement to safety, and
contrary to the way operations have been conducted for years in front of JetAway’s hangar, without incident, in a
designated, “Non-Movement” area of the AOA (Airport Operations Area) as depicted on page (2) of the attached
AQA training manual. This manual has been used to train personnel working at the Afrport as late as last Friday
and clearly shows the space in front of JetAway’'s hangar as non-movement area, available for aircraft and

vehicular parking.

The BOCC, County attorney and Airport personnel have engaged in this pattern of behavior to protect the de
facto monopoly the BOCC has created for Jet Center Fartners LLC dba Black Canyon Jet Center to exclusively
provide fixed base operator services at the Montrose Regional Airport contrary to federal law.

JetAway respectiully requests no action be taken by the present BOCC at this time involving JetAway, One
Creative Place or JetAway’s access lo the Airport and that any further action be labled until the new County
Commissioners have taken office in January 2009.

Please place this letter in the record as JetAway’s written statement.
Very fruly yours,
Mark E. Haynes”

Mr. Hill note this letter was dated November 17, 2008, three days after the Court's Order {dated November 14,
2008) that disputed some statements made in this letter.

Commissioner Elfis asked, regarding reference in the letter pertaining to the training program for personnel, if the

Alirport had documentation that proved JetAway's compliance with training requirements. Mr. Arnold reported the
Airport had no record of JetAway's compliance. Pertaining to Mr. Hayne's comment regarding “the BOCC is
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alleging sham violations of Airport rules and requlations as a pretext for revoking JetAway’s access to the airport”,
Commissioner Ellis commented that the Judge’s Order clearly disagreed with this assertion, and that the Judge's
Order gave legal justification for the County’s decision fo consider revoking JetAway's Access Permit Agreement.
Commissioner Ellis also informed those present that the current Board of County Commissioners had notified the
newly elected Commissioners they would continue fo do business until the current Board was replaced.

Cormmissioner Ellis asked if the Board objected to allowing representatives from Western Skyways to address the
Board before public comment and without the three-minute time limitation. The Board had no objection.

John Head, an Attorney from Denver representing Western Skyways, thanked the Board for allowing him to speak
without the three-minute limitation. John Head informed the Board he represented the interest of Western
Skyways Turbine, Inc. and Western Skyways, Inc. that were located next to and with access to the Airport. John
Head asserted that both companies were affected by the action the Board would take that day because Western
Skyways Turbine was under a lease agreement with JetAway. John Head admitted that although he had heard
about the issues between JetAway and Montrose County, he did not fully understand them. In his opinion, the
situation had turned personal between JetAway and Montrose County and he expressed concern that his client,
Al Head was caught in the middle of competing interests. Western Skyways has 89 employees with a $49 miliion
annual payroll, which translated into a $6 million impact to Montrose. it was Western Skyways’ wish for the
government to leave them alone to conduct business. John Head also pointed out that Western Skyways
Turbine's rights were derivative of that access and noted he had supporting documents.  John Head then
articulated that substantial funds were being spent in Monirose County for economic development to encourage
companies to come to this town and fo the Airport to invest and establish businesses. Me also noted that the
Alrport Director had been sent to Orlando to recruit business to come to Montrose. John Head then conveyed his
conviction that Montrose County was considering governmental action that would interfere with Western Skyways,
and would affect the employment of their employees. The State of Colorado gave $400,000 in grant money {o
Monirose for economic development, and John Head expressed his belief that Colorado would doubt whether
they had invested their money wisely if Western Skyways was put out of business. John Head's concern was
whether Montrose County was acting in an arbitrary or capricious fashion and that the Court would decide this
guestion for whoever lost the argument being made at this hearing. He also asked the Board to remember that
Western Skyways has a lease, which was a right of access derivative of JetAway through the fence to the
JetAway property with access to the Alrport. It was also John Head's opinion that the County had an obligation
not to interfers with the use of that easement. An unreasonable interference of that easement amounted fo
trespassing. John Head also emphasized that if Western Skyways Turbine and Western Skyways, Inc. were put
out of business by Montrose County's actions, they would have a claim against the County for inverse
combination. John Head explained that inverse combination meant that when a governmental agency puts a
company out of business by governmental action, the government bought the business, and in this case, these
businesses were worth millions of dollars. At that time, John Head offered to submit documents showing that
Western Skyways Turbine had leasehold rights to this property. Mr. Hill commented that the County should have
these documents and asked if this was part of the Access Permit Agreement that was initially submitted to the
County. However, he did not cbject to Western Skyways presenting the documents in proof of lease. The County
had an application from Western Skyways that did not specify that access was being sought through the JetAway
facility, it only referenced parcel 2.

Commissioner Belt pointed out that JetAway was in violation, and that a Judge ordered the County to take action.
Commissioner Belt asserted this was the reason for this hearing and asked why Western Skyways was not
putting pressure on JetAway to come into compliance. John Head admitied that although he had been aware of
the litigation between JetAway and Western Skyways he did not realize how extensive the situation was between
the County and JetAway. He chose initially to not be involved with the situation. It was his opinion that JetAway
only had customer’s park airplanes in their hangar aleng with the Western Skyways Turbine operation. Western
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Skyways Turbine consists of airplanes that have an engine that needs to be repalred and will need fo stop in front
of Western Skyways building. It was his understanding that the County had characterized the area as ramp
space and had convinced Judge Schum the area was a taxiway. John Head disagreed with the fact the area was
a taxiway and declared there were issues that needed fo be resolved. John Head also asserted that Western
Skyways could not get into the building unless they park an airplane in front of it. Commissioner Ellis expressed
his disagreement with his assertion that the County convinced Judge Schum the area was a taxiway and
commented that Judge Schum concluded this fact on his own. Mr. Hill interjected this conclusion was determined
from the evidence that was presented to the Judge in a nine-day trial in May of 2008. In addition, Taxiway E had
been part of the Airport Layout Plan since 1997. Commissioner Ellis observed that John Head was representing
Western Skyways and advised him not 1o begin defending JetAway. Commissioner Ellis then asked Al Head
what size aircraft his property would be able to accommodate and offload, hook up a tug and tow. Al Head
responded his property could accommedate a King Air or Citation. Commissioner Ellis then asked why Western
Skyways was not able to accommodate an aircraft in this manner. Al Head informed the Board the document by
which Western Skyways was trained showed a non-movement area and a movement area. John Head interjected
that the document Al Head referred to was the Montrose Regional Airport Air Operations Area (AOA) Training
Program. The Board acknowledged they had a copy of this document; however, John Mead submitted his copy to
the Board for the record. John Head added that Al Head was referring to the Air Operations portion on FPage 2.
Al Head then noted that the previous evening was the first time he had seen that portion of the Airport Layout
Plan that showed the Object Free Area next to JetAway. Commissioner Ellis then informed him that this hearing
was being held to consider action to revoke JetAway's through the fence access, and that the Board would
consider Western Skyways concerns as part of this decision. Al Head then suggested instailing a “No Aircraft
Parking” sign on the eastern end of JetAways’ parking because this would signal the pilot fo continue taxiing to
Western Skyways where aircraft were already parked. He added this would remedy the need to park in front of
JetAway on what is deemed a taxiway, Commissioner Ellis asked Al Head if he agreed with the County’s and the
Court’s position the area was neither a ramp nor a taxiway. He also added that the County's position has always
been that it was acceptable for an aircraft to taxi to Western Skyways in order to be hooked up and towed.
Commissioner Ellis then asked Al Head if it was Western Skyways desire to receive an airplane into their hangar
to repair and/or rebulild the engine. Al Head affirmed this was correct. Commissioner Ellis asked Al Head if
Western Skyways would be agreeable if the County created a plan to allow Western Skyways to operate with
continued access. John Head responded that it was Western Skyways desire {o stay out of the dispute with
JetAway and keep their rights in tact. Commissioner Patterson commented that in his opinion, Western Skyways
was asking the County to overlook JetAway's safety violations. He then emphasized the County could not ignore
the safety violations. John Head countered that he did not excuse safety violations. Commissioner Patierson
responded that it was his belief John Head alleged the County would put Western Skyways out of business
because they were going to enforce the Court’s action.

Regarding the Access Permit, John Head accused Mr. Hill of not returning his telephone calls. Mr. Hill objected to
this accusation by clarifying that he received one phone call from John Head. He returned this phone call and left
a message on John Head's answering machine. Mr. Hill noted that John Head had not returned his telephone
call. Mr. Hill also noted that he had responded to John Head's written correspondence, as well. John Head then
informed the Board he had drafted an Access Fermit Agreement that complied with Judge Schum's Order and
that referenced the rights set forth in the Off Airport Access Agreement. John HMead added that it was his desire
that Western Skyways sign the Off Airport Access Agreement.  Mr. Hill noted that the County’s agreement
competed with Western Skyways' version of an agreement. John Head countered the County was attempting to
add requirements that was not in the Off Alrport Access Agreement. Mr. Hill then declared this subject was
beyond the scope of this hearing and that the contents of the agreement were justified and mandated by FAA
Advisory Circulars. Commissioner Ellis then notified John Head the Board was intent on creating a solution fo

deal with Western Skyways concerns.
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John Head again asked the Board fo receive the Montrose Regional Alrport Air Operations Area (AQA) Training
Program into the record and referenced it as “Exhibit A”. Commissioner Patterson commented that Exhibit A was
out of date because the improvements on Taxiway B were not shown, nor the current Black Canyon. John Head
responded that this was the document given to them. Commissioner Patterson then countered that subsequent
to that, there had been discussion regarding the Movement Free Area. Mr. Amold added at that time, the
document specified the specifics regarding runways and taxiways, and that Western Skyways was notified in the
early part of 2006 of this same language. This language appeared in many documents, two of which were in
memos sent o Western Skyways from the Airport. Mr. Arnold pointed out that Western Skyways was relying on
one diagram, when the Airport had notified them many times what was needed to comply. John Head explained
that Exhibit A defined the Airport Operations Area into two areas: movement area and non-movement area. The
area in front of the buildings was the non-movement area that was described as consisting of Aircraft Ramp Area.
John Head again asserted that Western Skyways was entitled to rely upon the document (Exhibit A) because this
was the document given to Western Skyways by the Airport. Commissioner Ellis expressed his uncertainty how
this affected Western Skyways ability to operate. John Head explained that Exhibit A did not describe the area as
a movement area. Commissioner Ellis acknowledged the County understood this was a discrepancy. Al MHead
interjected that he was willing fo abide by the rules of the Airport; however, it was his desire that the County
recognize Western Skyways was operating legally. At that time, Mr. Hill, for the record, reiterated the purpose of
this hearing was to address the issue with JetAway and that no one alleged that Western Skyways operated in
violation of the Airport's Rules and Regulations. John Head responded he was not familiar with JetAway's
operation, but it was his belief JetAway had nothing in their area excapt tenants. Commissioner Ellis then
directed the discussion back fo the issue before the Board and acknowledged the Board would take into
consideration Western Skyways concerns. John Head then submitted Western Skyways version of the Access
Permit Agreement to the Board.

At that time, Commissioner Ellis opened the hearing to the public.

Richard Williams, of Western Skyways informed the Board he had been employed with Western Skyways for four
years. Mr. Williams declared that Western Skyways was concerned about safety and compliance with the
Ajrport’s Rules and Regulations. 1t was his desire that there be resolution between the parties, which may require
changing the Airport Layout Plan. He also voiced his concern about the future economic status of Western
Skyways employees.

Commissioner Ellis asked Mr. Williams if he acknowledged the imporiance of the Judge’s Order. Mr, Williams
responded he did not know the details of the Order.

Al that time, Commissioner Ellis noted that Mr. Williams had expressed his concern about the future employment
of Western Skyways employees. He asked those who agreed with this sentiment (who had signed up to speak),
to raise their hand. Nine individuals raised their hands. Commissioner Ellis asked if any of these individuals
would be willing to be taken from the list to speak. Jim Lehman and Jeff Gay agreed to be taken from the list.
Paul Bannister expressed his belief this issue was regarding JetAway and not Western Skyways. He was
interested in this matter because he flies out of Montrose and owns an airplane that consumed approximately a
third of his income. It was his desire thai all businesses be treated equally and that there be competition between
businesses. Western Skyways operated a FBO that did not comply with the regulations and shouid be required to
pay additional costs in support of the Airport instead of the $250.00 access fee they were paying at this time. [t
was his opinion Western Skyways was somewhat culpable in the problems JetAway was experiencing. He also
expressed his belief that JetAway should be restricted and that Western Skyways should be agreeable to comply
with being treated equally regarding their FBO mainienance business.
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Margie Nutter, informed the Board she had been an employee of Western Skyways for 12 years and that she
agreed with Mr. Williams' comments. Due to her position as Confroller with Western Skyways, she was familiar
with their financial situation. Ms. Nutter expressed her disagreement with Mr. Bannister's comment regarding
Western Skyways culpability in this matter. Western Skyways needed the access and had always complied with
Airport regulations; however, she acknowledged Western Skyways had difficulty getting correct information.
Commissioner Ellis reminded her the issue had already been discussed. Ms. Nutter pointed out that there would
not be as many safety concerns in the area if it had been designated a non-movement area. Regarding the issue
of business being treated equally, Ms. Nuiter reported that Western Skyways paid hefty property taxes and fees
that on-airport businesses do not have to pay. Ms. Nutter asked the County not fo deny access to Western

Skyways.

Commissioner Patterson asked Ms. Nutter if it was her intent to imply that Western Skyways could not afford to
pay their share of their expenses to the Airport. Ms. Nutter acknowledged she was unsure what the County
considered what Western Skyways should pay as their share. She asserted that Western Skyways paid more
than other businesses that were involved with the Airport. Commissioner Palterson responded that Western
Skyways should pay what the other businesses were required fo pay. Ms. Nutter asked if Western Skyways
would be required to pay property taxes. Commissioner Patterson countered that businesses on the Airport were
required to possessory interest; therefore all paid equally. He maintained that in order to continue the Airport’s
Grant Assurances, the Airport must operate in a fair and equitable manner. Ms. Nutter asked how much an
eguitable amount would be. Commissioner Patterson responded the amount would be equal to the amount other
business located on the Airport were required to pay (15 cenis per square foot). Ms. Nutter noted that Western
Skyways already pays fees. Mr. Arnold interjected that the fee was typically calculated on a percentage of the
business's gross or interest. Mr. Kerby interrupted this discussion at that time and asseried the subject was
straying from the Agenda item. Commissioner Ellis agreed, but added he had not wished to interrupt a fellow

Comrnissioner prematurely.

Adrian_Combs an employee of Western Skyways commended Commissioner Ellis for staying on point.  Mr.
Combs pointed out that Western Skyways was an independent operator and not a FBO. Western Skyways'
concern was 1o be able to get airplanes that fly into the Airport to a hangar where the engine could be overhauled.
Mr. Combs asked the Board {o make a decision regarding JetAway's access that did not deny Western Skyways
the ability to bring aircraft to be overhauled. Commissioner Ellis reiterated this it was the Board's desire to allow

Western Skyways to operate.

Blake Freeland of Cimarron Air informed the Board it was not the County’s responsibility or obligation o be
agents for tenants of JetAway. The Beard was contemplating shutting down JetAway's access. The last two
paragraphs of the Access Permit Agreement stated that it was a property right and not the right of a business.
Page 9, Section 8 of the Access Permit Agreement stated it was a covenant running with the land; therefore, it
was his belief it was not the desire of the Airport to allow one business access to a property and give Access
Permits to individual businesses without the businesses having ownership of the land. Mr. Freeland also noted
that the Minimum Standards stated the Airport was not allowed to give new Through the Fence operations after
2001. it was Mr. Freeland's opinion the only way t0 deal with JetAway was o close their access. Mr. Freeland
then advised the Board to assure that every dollar spent on the County’s legal fees was voluntarily returned to the
County before further discussions with JetAway took place.

Bill Ramsey informed the Board that it was strange that although this hearing was regarding issues with JetAway,

no one from JetAway was at this hearing to represent their side of the issues. However, it was his belief JetAway
sent their tenant, Western Skyways to argue their point. 1{ was his belief this was a landlord/tenant problem.
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£d Tracey of HeliQwest International reported that he disagreed with Bill Ramsey and Blake Freeland’s
observations. Mr. Tracey informed the Board that HeliQwest had been at the Airport for three years, and it was
his belief they were caught in the middie of an issue that they had no control over and that should not be
happening. Mr. Tracey explained that HeliQwest's business was utility construction with Government contracts,
and a large portion of their business was conducting search and rescues in the Black Canyon. Mr. Tracey notified
the Board that HeliQwest needed access as well because their helicopters are started up outside on the taxiway.
Mr. Tracey suggested that HeliQwest be allowed to tow their helicopters to the pad to be started then flown away.

Commissioner Ellis asked Mr. Tracey if his helicopters currently take off from the dirt portion outside their doors.
Mr. Tracey responded the helicopters take off from the asphalt pad next to the fuel tanks. Commissioner Ellis
asked if HeliQwest needed access fo the Airport. Mr. Tracey informed him that HeliQwest buys fuel on the
Airport. Mr. Tracey reiterated that if access to JetAway is denied, HeliQwest would be required to remove their
equipment from the hangar to the back; however, this would create a hardship for them.

Mr. Kerby asked Mr. Tracey how many helicopters HeliQwest currently had. Mr. Tracey responded that four
helicopters were kept at HeliQwest;, however, HeliQwest owned nine helicopters.

Mr. Hill asked Mr. Tracey where HeliQwest would need access. Mr. Tracey responded that helicopters would
need to be towed from the heated hangar around the cormer to the concrete pad.

Commissioner Patterson pointed out that HeliQwest did not pay the Airport for the access. Mr. Tracey asserted
that HeliQwest leases the property from JetAway, therefore, JetAway paid the fee for access. Commissioner
Patterson noted the fee was $250, which had not been paid by JetAway. Mr, Tracey affirmed he did not know
this; however, HeliQwest pays property taxes to the County along with payrall taxes to the State.

Dee Laird, whose name was on the list to speak, informed the Board that the points he wished to make had
previously been made; therefore, he chose not to speak to the Board at that time.

Rene’ Medina informed the Board he had been employed with Western Skyways for fourteen years. Mr. Medina
noted that he was concerned that the public were not informed about the meaning of FAA or FAR terms. He
suggested the Airport give background information regarding these meanings during these hearings. He also
clarified that Advisory Circulars were only meant to advise how to safely operate and that the FAA would not issue
a violation if an advisory were viclated; however, the FAA would issue a violation if a regulation were violated
under the transportation portion of CFR part 49. Regarding access to the hangar, Mr. Medina explained it was
important for Western Skyways to have access to the front of the building because expensive aircraft taxi in front
of Western Skyways building that can taxi in front of JetAways building. Mr. Medina also asserted that issuing a
violation for an aircraft parking until it can be pulled into the hangar was going too far. He noted that FAR
specified a requirement regarding the distance a taxiway should be from a building and that the Airport Layout
Plan needed to be corrected. Regarding AOA operations, Mr. Medina informed the Board it was his responsibility
to assure Western Skyways complied with FAA rules and regulations and expressed his disappointment that
Western Skyways receives telephone calls instead of a visit {o address issues.  Mr. Medina urged the Board to
consider that Western Skyways was now required fo comply with TSA agreements. Security viclations needed fo
be considered when closing JetAway's access to the Alrport, as well.

In response to Mr. Medina’s comments, Mr. Arnold informed the Board that Grant Assurance Number 34 required
the Airport to abide by the Advisory Circulars.

Speaking to Mr. Tracey of HeliQwest, Mr. Amold noted that Mr. Tracey received Government contracts and
because of this, HeliQwest was obligated to comply with the Airport's Grant Assurances.
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Regarding John Head's comment that Airport was active in attempting to attract businesses to the Alrport, Mr.
Armold asserted this was frue; however, the Airport wished to attract businesses that desire to compete fairly.

Glen Davis, Vies Chairman of the Montrose Economic Development Corporation (MEDC), expressed his belief
that any agreement brought before the public should require a meeting with the City of Montrose and Montrose
County. Mr. Davis noted there had been only one meeting between the City and County thus far.

Mr. Davis admonished the Board that this issue had been ongoing for three years and expressed his belief that
eighty percent of Montrose citizens were tired of the issue. Mr. Davis commented that although the County’s
position was right, he was confident the County had bypassed economic development because the agreement
MEDC had with the County regarding the Airport could not operate under the Board's proposal. Mr. Davis
accused the Board of becoming too emotionally involved in the issue with JetAway and therefore was incapable
of settling the issue. Mr. Davis recommended an arbitration board to seftle the issue or tabling it until & new
Board of County Commissioners was in office. He blamed the Board for costing the County millions of dollars in
economic development that did not include money spent on lawsuits. Mr. Davis admitted he had an emotional
interest in this issue because he had been in Montrose for 35 years, helped build the Airport, dam and the

Pavilion.

In response, Commissioner Patterson reminded Mr. Davis that JetAway sued the County and that JetAway
caused all litigation. Commissioner Patterson agreed that everyone was tired of dealing with this issue and
asserted the Board did what they believed was right by privatizing the FBO. Commissioner Ellis added that public
meetings were held to bring the issues to the citizens of Montrose and that the overwhelming response from the
public seemed to be in support of the County's position. Commissioner Ellis allowed that while this issue might
involve economic development, the issue was actually an Airport issue.

Commissicner Ellis then asked Mr. Davis to clarify whether MEDC had a roll in bringing JetAway to Montrose.
Mr. Davis explained that a Montrose area real estate agent and his son bought a building at the Airport.  This
property included a Through the Fence agreement with the Airport. 1t was Mr. Davis's belief thal meetings
between MEDC and the County needed o occur in order to change this Through the Fence agreement. MEDC
asked the County fo support the Through the Fence agreement with JetAway due to the value of the business
and the revenue it could bring to Montrose. Mr. Davis then addressed Commissioner Patterson and agreed that
the County did not start litigation with JetAway; however, the issue needed to end, and if the Board was incapable
of doing this, they should allow someone else to do so. Mr. Davis also asserted that MEDC would take whatever
action necessary regarding the property they paid for because, in his opinion, if the agreement was no longer
valid, the State grants received for the property needed to be reimbursed. Commissioner-elect Ron Henderson
asked Mr. Davis if this was a threal. Mr. Davis responded it was not a threat but a fact.

Tom Cheney informed the Board that he was a pilot, had lived in Monirose for forty-three years, and had served
on a previous Alrport Board. Mr. Cheney reported he had been a pilot for fifty years and had flown many types of
aircraft. He remarked that a pilot relies on the information in the Airport Layout Plan and there should not be any
surprises or objects on a taxiway. Most regulations originate from safety issues due to accidents that have
occurred. Mr. Cheney noted there had been no collisions at the Alrport; however, regulations should be obeyed.
He complimented the Board for exercising great restraint and forbearance in attempting to resolve the issues with
Jetdway; however, he urged the Board to deny JetAway's access to the Airport in order to make the Airport safer

for the flying public.
Cyndi Williams expressed her appreciation to Commissioner Ellis for clarifying that name-calling and disrespectful

behavior was not acceptable. Ms. Williams conveyed her helief that if JetAway’s access were denied, most
businesses utilizing the area for aircraft traffic would not be able to use that building. Because the diagram in the
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manual did not match what pilots were instructed to do by the Airport; there was much confusion. Ms. Williams
suggested that everyone involved meet o discuss the issues for a resolution because it had cost the community a
lot of money. If Montrose County denied access to JetAway, Western Skyways would be forced out of business,
which would result in a non-aircraft business coming into that location.

Commissioner Ellis asked Brent Wallace, a JetAway employee, (regarding JetAway’s option {o have access for
parking on Lot 3) whether JetAway had a separate frequency for aircraft to contact JetAway. Mr. Wallace
responded that JetAway had a separate frequency. Commissioner Ellis asked Mr. Wallace whether a customer
(aircraft) could contact JetAway so that JetAway could direct the aircraft to Lot 3 for de-plaining. Mr. Wallace
explained that Black Canyon Jet Center operated the Montrose Unicom; therefore, JetAway relied on them to
direct aircraft to JetAway. Commissioner Ellis then asked whether JetAway had the capability for aircraft to
contact JetAway for fuel or other services. Mr. Wallace affirmed that JetAway had this capability. Commissioner
Ellis then commented this would address Ms. Willlams' concern, because JetAway had a mechanism to instruct
aircraft the route to take. Mr. Wallace countered that this was correct as long as the aircraft was preplanned to go
to JetAway.

Commissioner Belt declared his amazement that the County was taking the blame for JetAway's flagrant
violations of every rule imaginable. The County was performing their duty prescribed by the law. Commissioner
Belt expressed his understanding that Western Skyways employees wished to keep their jobs; however, he asked
them to consider that the County had been dealing with a renegade operatar for a very long time. JetAway had
flaunted the Court Orders, the County’s regulations, and FAA regulations,; therefore, putting the County in the
position they were in today. The County did not conspire against Western Skyways and their employees in order
to antagonize them. Commissioner Ellis affirmed his agreement. Mr. Kerby interjected at that time in relation to
comments made earlier by Western Skyways employees that everyone involved should sit down in a room to
discuss the issues. He informed those present that this had already been aftempted on several occasions in the
past two years, along with FAA mediation. The meetings mediated by the FAA lasted several days, but
unfortunately was met with no success. Mr. Kerby asked Mr. Hill for clarification regarding how many meetings
the FAA mediated. Mr. Hill responded that mediation by the FAA took place in March 2007 (3-days in length),
September 2007 (2-days in length), along with numerous telephone conferences between the FAA mediator,
JetAway and the County.

Mr. Arnold then addressed Ms. Williams by noting he agreed with some of her comments; however, the FAA does
not give the Airport the flexibility to choose which FAA regulation to follow. The Airport must abide by all FAA
regulations because the Airport signed Grant Assurances in order to receive Federal funds. The Airport was
attempting to follow the FAA reguiations. Ms. Williams responded she understood it was important to follow FAA
regulations; however, it was her opinion the fact that aircraft would be using the small area of taxiway in question
should have been considered when the Airport Layout Plan was made. Mr. Arnold countered that the rules and
reguiations were not the Alrport’s and the Alrport Layout Plan designated that this taxiway would eventually
connect fo Taxiway A,

Tim Heavers, a private pilot, informed the Board he became involved with JetAway June of 2008 when he
purchased an aircraft and was searching for hangar space. He was unsuccessful finding hangar space until
space was found on JetAway's property. Mr. Heavers noted that because his aircraft was stored on JetAway
property, he would be adversely affected if the County denied JetAway's access. He also lamented the difficulty
in finding hangar space in Montrose for many years and that in 1998 he wrote letiers to Dave Miller, Dennis Hunt,
a past Airport Director, along with every Montrose Airport Director since that time addressing this concern.
Nineteen other pilots also were concerned about this issue. Mr. Heavers asserted that the Airport’s response to
his concerns were that Montrose County was developing a Master Plan that would address this problem. It was
Mr. Heaver's belief that blocking all of JetAway's access significantly affected the businesses and private pilots
using the hangar. He also asserted that there was an alternate method for dealing with access issues and
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suggested the County levy fines against JetAway for violations, which would provide revenue for the County.
Commissioner Belt responded that if the County could get JetAway to comply with regulations by levying fines,
they would do it; however, the problem was not that easily resolved. Mr. Heavers countered that anyone
committing security violations should be fined.

Alice Carpenter informed the Board she was not a JetAway or Western Skyways employee; however, she was a
voter and related to Sandy Head, wife of Al Head of Western Skyways. Ms. Carpenter expressed her
understanding a Judge had made a recommendation to the Board and to JetAway; however, it was her belief that
the Judge's “recommendation” was not set in stone. Ms. Carpenter admonished the Board that they were
responsible for the livelihood of Western Skyways employees and asked them to do whatever was necessary to

keep Western Skyways in business.

Commissioner Ellis closed the Public Mearing at 12:32 p.m. and reminded those present that once the Public
Hearing was closed there would be no further comments.

Commissioner Patterson emphasized that JetAway needed to comply with the Airport regulations and the Judge's
Order.

Commissioner Belt asked how much more patience should the County have with JetAway who had pulled the
County into Court for the past three years and who had not complied with FAA regulations. The County could
help Western Skyways and HeliQwest with access issues; however, it was the County’s responsibility to deny
JetAway’'s access {o the Alrport.

Mr. Hill then clarified (in response to Ms. Carpenter’'s comments), that Judges do not make recommendations,
they issue Orders. There are grave consequences when these Orders are not followed.

Mr. Hill then reminded those present that the purpose of this hearing was to consider JetAway's access, not the
access of Western Skyways or HeliQwest. He acknowledged Western Skyways and HeliQwest's concerns
regarding actions against JetAway; however, because they were connected with JetAway, it was inevitable that
they would experience some repercussions. Mr. Hill asserted however, it was his belief there was a solution to
preserving Western Skyways and HeliQwest's access and this could be accomplished through an Access Permit
Agreement. This Access Permit Agreement had already been prepared by the County and approved by the FAA.
Mr. Hill recommended the Beard decide the issue regarding JetAway's access. He also recommended that
Western Skyways and HeliQwest's access be executed pursuant an Access Permit Agreement as is
contemplated in the Off Airport Agreement. Commissioner Ellis asked Mr. Hill if this related to thai particular
property and not the original property. Mr. Hill clarified there were two corporations involved that operated on
different locations of the property. The Access Permit Agreement application he was familiar with only addressed
the area of the Western Skyways building and not its leasehold space in JetAway.

Commissioner Ellis expressed his agreement with Commissioners Patterson and Belt that the County should take
action against JetAway; however, he was not interested in injuring Western Skyways employees. e agreed that
Mr. Hill's recommendations would allow Western Skyways access during the time JetAway was denied access.

Commissioner Ellis then asked Mr. Hill what motion the Board should make to deny JetAway's access that would
also accommodate Waestern Skyways concerns. Mr. Hill responded that the Board could both deny JetAway's
access and install an aircraft gate that could be locked with a key provided to those parties authorized to have
access. Another option available was for the Board to deny access to JetAway temporarily, which would give
JetAway a chance to demonstrate compliance and reapply for an Access Permit Agreement after a specified
date. At that time, the Board could hold another hearing to determine whether JetAway had complied with the
FAA regulations, had abided by the revocation of access, and had shown a willingness to adhere to the rules.
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The Roard could then determine if JetAway's access should be reinstated. Commissioner Belt interjected that he
was against using a gate method and that ihe Board should deny JetAway's access for a period to allow JetAway
time to become compliant. In the interim, the County could produce a resolution for Western Skyways and
HeliQwest's access issues. He was not certain this would be a comforting solution for Western Skyways;
however, the Board was committed to working with Western Skyways and HeliQwest for a resolution for access
because the County had no desire to punish them for JetAway's noncompliance. In response, Al Head informed
the Board they would abide by the rules of the Alrport provided they had a clear indication of what those rules
were. He explained the documents Western Skyways had access to do not show that Taxiway E6 encroached on
the JetAway hangar. Commissioner Belt acknowledged that Western Skyways was entitled to know what was
expected and promised this would be provided to them. Al Head asked the Board if Western Skyways was
responsible for a privately owned aircraft that was parked in unauthorized area. Commissioner Belt responded it
was not Western Skyways responsibility; however, Commissioner Ellis asserted it was Western Skyways
responsibility if they were working on the aircraft and assumed liability for the aircraft. Al Head asked who was
responsible for the private aircraft in the hangar, and if the aircraft was allowed to preflight the aircraft in front of
the hangar. Mr. Hill asked if an airplane could be preflighted in a taxiway. Al Head acknowledged that it has been
done in the past and that some latitude should be allowed regarding private aircraft because not all preflight
preparations could be conducted inside the hangar. Mr. Hill asked where the boundary should be drawn
regarding how much time an aircraft was allowed to do preflight preparations. Commissioner Belt interjected that
this issue could not be resolved at this meeting and that a separate meeting should be scheduled to resolve the
issues. Al Head agreed, but asserted he should not be responsible for private owners of aircraft. Commissioner
Ellis countered that the County did not require that Western Skyways be responsible for them.

At that time, Mr. Kerby asked the Board to direct staff how to work with Western Skyways so that expectations
could be put in writing. Al Head agreed. Mr. Tracey asked if this planning meeting included HeliQwest, as well.
The Board affirmed that it did. Commissioner Patterson asserted his belief that when denying JetAway's access,
the Board should assure that any Through the Fence agreements contain equal Access Permit Agreements. Mr.
Hill responded that the Access Permit Agreement already prepared specified how to operate and what regulations
should be complied with, Certain details regarding those operations might need to be resolved. Commissioner
Patterson commented that all parties involved should be a part of the Access Permit Agreement. Commissioner
Eliis added that all parties should understand the specifics of the plan and what was expected of Western
Skyways and HeliQwest. Commissioner Ellis then directed staff to resolve the details quickly with Western
Skyways and HeliQwest.

Mr. Kerby suggested that if the Board denied JetAways access that they specify a definite date when to meet to
review compliance.

At that time, Commissioner Ellis read the proposed moticn and asked for discussion by the Board.

Mr. Heavers asked the Roard for details regarding the difference between leases held by Western Skyways,
HeliQwest and the private pilots lease with JetAway., Commissioner Ellis asked Mr. Hill if the private pilots would
have the opportunity to enter into separate lease agreements. Mr. Hill acknowledged this was a difficult situation
because JetAway would then enter into new lease agreements with their customers, which would effectively
eviscerate any Board action. Commissioner Ellis asked if Mr. Hill recommended that private aircraft should be
required to vacate the hangar or remain in the hangar until the issue was resolved. Mr. Hill affirmed there was no
other solution.

John Head noted that the Board's proposed motion did not exclude Western Skyways Turbine from the revocation

of access. Commissioner Ellis responded that he specifically referenced JetAways access. Mr. Hill then
suggested adding that the access being revoked pertained to JetAway, One Creative Place, KMTJ Fuel and any
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other JetAway related corporation.  John Head informed the Board they were creating a mess for tenants of
JetAway because it seemed they would not have a right of access due to its derivative or tenant of JetAways
access. Commissioner Ellis countered that Western Skyways would have a separate Access Permit Agreement
with the County. If JetAway applied for, and received their Access Permit Agreement a provision could be made
to make all other access null and void. Mr. Kerby asked that the Board clarify what the access agreement meant.
Mr. Hill interjected that this specific document had been created and sent to JetAway and Western Skyways.
John Head asked what the Access Permit Agreement required from JetAway, noting it was his belief that JetAway
was being charged a $60,000 fee. Mr. Hill informed him that it had been established at trial that JetAway
operated a commercial hangar/storage operation. Black Canyon Jet Center also operates a hangar/storage
operation; therefore, they pay $1.00 per square foot for a hangar concession fee. Western Skyways did not have
a commercial hangar/storage operation; therefore, there was not a similar fee in Western Skyways document.
JetAway and Black Canyon Jet Cenier are charged this fee because the FAA required the Airport to treat all
Airport operators equally. John Head asserted this fee would then be passed on to Western Skyways.
Commissioner Ellis responded this issue did not pertain to the access revocation. Commissioner Belt asked for a

vote at that time.

A member of the public asked how much time Mr. Heavers and other private pilots had to remove their aircraft
from JetAways hangar. Mr. Hill responded that the County would work reasonably with those involved fo assure
the aircraft were moved. Mr. Arnold added the Airport would allow the owners of the aircraft to leave at any time,

At that time, Mr. Kerby suggested JetAway's access revocation {o begin at a future date. The Board disagreed.

COMMISSIONER ELLIS MOVED TO REVOKE JETAWAY’S, (SPECIFICALLY JETAWAY, ONE CREATIVE
PLACE, KMTJ FUEL AND ANY OTHER JETAWAY RELATED CORPORATION) ACCESS TO THE AIRPORT
EFFECTIVE IMMEDIATELY UNTIL FRIDAY, DECEMBER 19, 2008. IF, DURING THAT PERIOD JETAWAY
CERTIFIES THEIR EMPLOYEES RELATIVE TO OPERATING ON THE AIRPORT, EQUIPS THEIR VEHICLES
WITH AMBER ROTATING BEACONS AND HAS ON THEIR VEHICLES AN OPERATING TWO-WAY RADICO
TO COMMUNICATE WITH THE FBO AND AIRCRAFT. ALSO, DURING THIS TIME PERIOD, IF THERE ARE
NO VIOLATIONS RELATIVE TO PARKING AIRCRAFT ON THE TAXIWAY OR OBJECT FREE AREA OR ANY
OTHER FAA, STATE, OR LOCAL RULES OR VIOLATIONS AS SET FORTH IN THE ACCESS PERMIT
AGREEMENT SUBMITTED TO JETAWAY, THEN THE COUNTY WOULD ACCEPT AN ACCESS PERMIT
APPLICATION AND EXECUTE ACCESS PERMIT AGREEMENT FROM JETAWAY AND THE COUNTY WILL
SCHEDULE A HEARING AS QUICKLY AS FEASIBLE TO CONSIDER THAT APPLICATION.
COMMISSIONER BELT SECONDED. MOTION CARRIED UNANIMOUSLY.
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With no further business coming before the Board, the Board of County Commissioners adjourned at 1:01 p.m.

BOARD OF MONTROSE COUNTY COMMISSIONERS
ATTEST:

Gary J. Ellig, Chairman

Francine Tipton-L.ong, County Clerk & Recorder

William N. Patterson, Vice Chairman
By

Marie Simons
Deputy Clerk of the Board

Adlan J. Belt, Commissionar

Verbatim tapes of the Commissicners’ Proceedings of November 19, 2008 are on file in the Montrose County
Administration office.
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JETAWAY AVIATION, LLC, a Colorado Limited Liability Company,

Plaintift:

THE BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF MONTROS
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BLACK CANYON JET CENTER 1 L ,aC olorwo Limited Liability Company; WILLIAM
PATTERSON: KEVIN EGAN; AND };—;.NU;S RUMBLE;

COVIPLAINT AND JURY DEMAND

LINTRODUCTION

11

Plainutf, JetAway Aviation, LLC ("JetAway") alieges as follows:

| This case arises from the tmproper and unlawful acts undertaken by the
Defendants to establish a private monopoly fixed base operator ("FBO") at the Montrose

Regional Alrport ("Airport”) and to prevent JetAway from having a fair opportunity to compete

for the business of general aviation using

the services of an FBO at the Airport originating fromn




Case 1:07-cv-0256° PM  Document 1 Filed 12711

which operates the present monopoly FBO, Kevin Egan, principal owner of JCP and Black

Canyon and James Rumble. a member of the Board of Planning Commissioners of the City of

. . il

Vontrose and a principal owner of JCP and Black Canyon. Among the acts in furtherance of this
attempt to monopolize and conspiracy to restrain trade are the grant of a defacto monopoly FBO
franchise by the County 1o JCP/Black Canyon in part at the instigation of Patterson. the illegal
funding by MCBA and the County of improvements to benefit JCP and Black Canyon without
adequate consideration in return, also at the instigation of Patterson, a pattern of litigation and
administrative proceedings intended to prevent JetAway from competing against JCP Black
Canyon as an I'BO, a refusal to consummate a settlement agreement (o permit competition

reached in FAA mediation and the use of the County's regulatory powers to put JetAway out of

JetAsway has been deprived of ar opportunity to compete freely and fairly for FBO business, and

s fost millions of dollars worth of business. By this aciion, JetAway seeks both injunctive

reliel, to stop the improper and unlawful conduct from occurring in the future. and damages ©

redress the injuries which have already been caused

L. JURISDICTION AND VENUE

2. This action arises under Sections 4 and 15 of the Clavton Act. 12 U.S.C.§8 15

and 26, for violations of the antitrust faws of the United States. This action also arises under 42

ranteed by the Equal Protecrion Clause and

. SRR G P FRPANS R e N J Thnm v = A
mmerce Clause of the Us. Constitution and by tederal statutes. The jursdic

i 1
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s founded on those sections and on 28 L.S.C. § 1331 which provides this Court with ongmal
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provides original jurisdiction over any action arising under tederal laws regulating commerce or

protecting commerce against restraints and monopolies.
3. Venue in this judicial district is proper under Sections 4 and 12 of the Clayton

Act, 15 U.S.Co§8 15 and 22, and Section 1391 (b) and (¢) of Title 28 in that all defendants

transact business or reside in this judicial district and are subject to personal jurisdiction in this

district under 28 U.S.C. §§ 1391(b) and (c); 15 U.5.C. §§ 15 and 22.

4, The Defendants are engaged in, and their activities substanuially affect, interstate

and foreign commerce through their activities at the Airport, including its operation and

maintenance by the County and the FBO operation of JCP/Black Canvon. [n additon.

Detendants have solicited business through the United States mail and other instrumentalities of

interstate commerce,
I1. PARTIES
5. Plaindfl JetAwav is a Colorado limited liability company whose principal place

of business is located at | Creative Place. Montrose, Colorado 81401, JetAway operates

MVionmrose Jet Center. providing aeronautical services to general aviation at the Airport.
6. Defendant The Board of Countv Commissioners of the Countv o

Colorado ("BOCC™) is the governing body for the Countv, which is a governmental entity

i o i rhe ofare AF Colarade Tt doacac fhe & e Frame VTR A amd anersrec e
located in the state of Colorade. (.uum,; 12AsSes e Aot from MCBA and operales the

NTpOrt
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Derendant MCBA is a Colorado nonprofit corporation. whose principal place of
1 s s Leaearasd ar TAT Soayitih T A oy o Y QT A i ~\ o ol - "
business is locared at 161 South Townsend. Monic iS¢, CO 81401, MCBA owns the ;X;I‘pOh and
b - B B
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leases it o the County., MCBA also finances improvements for the Airport and JCP Black
Canvon,
3. Defendant JCP is a Colorado limited liability company with its principal office mn

Albuguerque, New Mexico, doing business at the Airport as Black Canvon Jet Center, providing

FBO services to general aviation, pursuant to a contract with the County.

9. Defendant Black Canyon is a Colorado limited liability company with its
principal office in Albuquerque, New Mexico, and its principal place of business located at the

Adrport. Black Canvon provides FBO services to general aviation at the Alrport, pursuant to a
contract with the County.

10. Defendant Paiterson is a resident of Montrose, Colorado who is a member of the
ROCC and President of MCBA. At umes pertinent to material allegations of this Complaint.
of the BOCC. Patterson’s involvement in the alfairs of the Montrose
Airport date back to the early 1990°s when he was Treasurer of the Montrose County Alrport
ctons described in this Complaing, Patierson has been aching
outside scope and authority of his duties as a public official.

I Defendant Egan is a resident of Santa Fe, New Mexico and directly or indirectiy

12 Defendant Rumble is a resident of Montrose. Celorado. 1s directly or indivectly
also a principal owner of JCP and Black Canvon and a member of the Board of Planning

Lolvement i the aftars of the Montrose

ol a previous. now
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13, The County controls and operates the Airport. The Anrport serves both scheduled

airlines and general aviation. The County provides most Airport functions, including scheduled

airline services. but general aviation facilities or services in support of general aviation are
outsourced, provided by a fixed base operator ("FBQ"),

e At one ume the Airport FBO was a company known as VIP Flvers, Inc. ("VIP
Flvers"y whose principal owner was Rumble. In 1991, the former Montrose County Alrport

Authority sued VIP Flyers in connection with its FBO operation at the Airport for violations of
the Alrport's Standards and Regulatons for Commercial Aeronautical Services and Activities.

United  States Department of Transportation. Federal Aviation Administration, Alrport

Compliance Requirements. Ovder 3190.6A, Montrose County Airport Certification Manual

jasy

~ . PN B . T e iy e T AaA R Y
Standards. and United States Department of Transportation. Federal Aviation Regulation, Part

139, An Order of the Montrose County District Court dated May 16, 1991 upheld the

ermination of VIP ET:TI,}/'CI”S, contract to seil fuel and DT Jl}ﬂﬂmy Cffnj(_\)i]flﬁ(:,l and restrained ViP
"3
|

Flvers from the storage. dispensation and/or sale of aviation fuels and oils at the Anrport.

13, After VIP Flvers was terminated as the Aut

se funciions were taken

aver by the County.

SRS TR OGO e Darrarc e Trme £ tlea Aderrmco (O A .
L6 In the earhy 1990's Parerson was Treasurer of the Monwose County Alrport
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the Airport. Patterson was removed September 2. 1993,
1 o1
0L Servin o the community and the
! fn 1994 MOCBA was mcorporated.  Montross ) wotransferred e o e
PSR 379 g
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Adrport to MCBA and then entered into a twenty (20) year lease of the Airport from the MCBA.
Montrose County continues o operate the Airport pursuant to this lease. The County pays rent

to the MCBA out of the County general fund.

18, etAway acquired its facility adjacent to the Airport in 2004, JetAway has a
through the fence" agreement giving it and its customers direct access to Alrport axiways and
runways, acquired by assignment from a previous owner of its facility. Monuose County
inserted language in the assignment prohibiting JetAway from selling aviation fuel when the

ssiunment was approved by the County in a public meeting of the BOCC. At the time this
“through the fence” agreement was originally entered into the County was the exclusive supplier
of fuel at the Airport and remained the exclusive supplier when the agreement was assigned (o

JetAway. The County was the exclusive fuel supplier untl the FBO was privatized

19, JetAway operates a 75.000 square foot climate controlled hangar and a 23.000

LYY L

L

square foot well-furnished FBO terminal building, At the time JetAway began operations in

(04, the County provided only limited general aviaiion services, primarily ¢
fuels out of a doublewide trailer, which JCP Black Canvon continues o operate out of 1o this
dav. JerAway provided virtually all other aeronautical services to general aviation at the Alirport

business was lucrative and profitable. before the

Ler

in 2004 and 2003, and sull does. JetAway
20. fn early 2003 the County aurced to lease land to JetAway to build an additional

aireraft parking apron. or “ramp,” adjacent to the taxiway in front of JetAway's hangar.  This

[

Pamd tancs A vrocrment (fhe "1 and T aace’y fimal v oerad AN am e .
land lease Acreement (the "Land Lease”), tinally executed November 005, was for 2°

g. . of undeveloped land, and required JetAway to build an arrcraft parking apron on the land
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21 fn early 2003 the County decided to "privatize” the FBO operation at the Alrport.
22, jetCenters. Inc., which operates four FBO's in Colorado and the largest FBO at

the Arapahoe Counry Anrport. declined to bid for the Montrose FBO, stating in a letter to the

2

BOCC the reason was: "because we believe JetAway's exisung facility, infraswucture and

location on the airport is one of the finest facilities in all of Colorado, and in fact, one of the best
we have seen in the country.”
23 AL the time bids were being considered. JetAway had been in business providing

veneral aviation services on the Monwose County Adrport for over a year, JCP was a newly

formed start-up company that had never operated an FBO, had no hangar for aircrafi. and no

FBO terminal facilities from which to do business.

24 As part of its bid package. JetAway offered to sell the County the land under its
et AR R s pn o T P R P . BN i e i
existing facility on very favorable terms. financed by JetAway with no down payment, and an
immediate v to the County as a resuit of the corresponding lease

JetAwav agreed to enter into for the conveyed property. The land JetAway offered to sell th
County would have pur all of JetAway's FBO operations on Airport property. 1he propert
Jetdway offered was not just any ordinary property. but was land already identified in the

Nirport's masier plan as a potential FBO location and land specifically identified in the Airport's

23 FBO contract o CP
the clearls JetAway. despite the fact JCP/Black Canvon had no hangar
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fuels and otls at the Airport. The County and JCP subsequently entered into the FBO agreement
dated December 3, 2005 (the "Agreement™), The JetAway bid was superior in the following
respects;
a. Larger mimmimum annual payment;

b. Guaranteed minimum annual pavment adjustment (JCP's adjustment was

dependent on tuel sales and gross receipts);

c. Larger lease payments,

d. Existing terminal building with 25,000 sq. fi. versus proposed future building
0f 4,000 sq. ft.

e. Existing 75,000 sq. fi. heated hangar versus proposed 25,000 sq. fi. hangar:

. Total capital investment of $9 million

¢, Deployment of over $SI million in moveable equipment, most already in
operation:
b, Anexisting operation versus a start up;
. Major aireraft maintenance and repair facility in place versus no maintenance
and repair facility.
26. In Mav 2003, before 1t was awarded the FBO, JCP was wld mn writing by the

Countn’s Director of Aviation that "In the event of privatization of the rBO, the County would

be oblizated o allow additional FBO operators.” JCP responded. in writing. that "Additional

INTE

FBOs at Montrose would not necessarily change the viabiliny of this opportunity provided the

County maintained a level plaving field for all operators,
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nerson was head of the commitice that evaluated the & BO Proposais and al e
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ume was Chairman of the BOCC

28. On information and belief Paterson received poliucal support from Rumble in

exchange for Patterson’s support of the JCP/Black Canvon bid. Patterson is also motivated by

personal animus, later telling JetAway's principal. "I'm gonna take this property from you,"

P vJ

meaning JetAway's hangar, and “vou will never pump fuel at this airport.”

29, On December 3, 2003, just two weeks after the JetAway Land Lease .

was entered into, the BOCC entered into the FBO Agreement with JCP. The very next ttiem on
the BOCC public meeting agenda December 3, 2005 was an amendment of the Alrport’s
"minimum standards” for FBO operations, changing the minimurm leased land requirement {rom
25,000 sq. ft. to 350,000 sq. ft., which meant JetAway's recently leased land, which was more

tlram e OF A e AU A Je ioac ne lanoer o ffie e - The e
than sufficient to meet the old minimum standards, was ne longer sufficient to meet the new

standards. On informaton and belief

calculated attempt by rson and Rumble

Land Lease insufficient to meet minimum standards required for FBO operations.

>0, On December 9, 2005, JetAway made another FBO pro

the Countv had balked at the opportunity to purchase JetAway's property

i o
property under
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to the JCP Agreement, and convey all the new improvements constructed on the donated
property to the County at the end of the lease term. On December 16, 2005, JetAway sweetened

SET=Y

creasing the guaranteed minimum annual p

e &

by 1n

., and requested a lease on an additional

JetAway’s existing Land Lease, known as the South
standards.
31 The County responded to this proposal with vague

due diligence"” regarding the land to be donated.

32 To eliminate any grounds for objection, J
December 17, 20053,

191,080 sq.

Qsa

pavment. [n both proposals JetAway

ft. of Airport land adjacent to

Tract, 10 meet the newly amended minimum

statements about having to do

etAway made vet another proposal on

this time 10 lease County land and build entrely new FBO facilities on the

South Tract, which was County owned undeveloped Airport land located immediately adjacent
to JetAwav's existing Land Lease. The County’s response was no response.

In a public meeting held March 20, 2006, the BOCC admitted on public record
the JetAway proposal met all Airport minimum standards. The County, however, did not accept
the proposal, but it never formally rejected the proposal either. and instead came forward with
various excuses for inaction and has continued this course of naction for nearly two vears now,

During this time the County was building infrastructure for

paid out of C

4 and ultimatety

ey

[

VN
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Away’s pro

ounty general funds. at the

JCP Black Canvon. funded initially

i

L

aver’ ense. and doing
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the County has eventually been addressed and resolved by JetAway, but the Defendants sull

refuse to allow JetAwav to compete as an FBO.

33. As it was required to do by the Land Lease, JetAway began site preparation 1o

iy

build its aircraft parking ramp. The County threw JetAway's contractor off the Airport and to
this day refuses to allow JetAway to build on the specious grounds that it the ramp is built
Jetaway would somehow use it in a way that would violate the Land Lease

56. The County sued JetAway in February 2006, seeking an injunction that would
prevent JetAway from providing any aeronautical services of any kind. On February 17, 2006,
the Montrose County District Court entered an injunction permitting JetAway to coniinue o
operate in the same manner it had been acting previously

~1 ™
7

[he grant of an faciity on which United

states Government money has been expended is illegal under Federal law,

with an \‘\(‘t*‘ﬂ\l)ll not relevant here,

3 recinlent
the Department of Transportation assurances not to grant exclusive rights to use the arport and
o make the airport available to all kinds of aeronautical activities on reasonable terms and

without unjust diserimination. 49 U.S.C. §47107(a). Since 1982, the Airport has been awarded

violanon

“laln

the airport sponsor excludes others. either ntentionally or unintentionally, from
gy N T [ 3y e ~ Y.'r (A T T iy bty Gt amFie e Aamel 1A e o I
participaiing in an on-airport aeronautical activity.” The County by its actions and naction bas
FOTD T anle (Camoem ac g defacre leaal - var 0 ba A rHoT
[CP-Biack Canvon as a defacto illegal monopoiv private FBO at the Auport
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39, In 2006 the County gave up its right to appoint MCUBA directors and is no longer in

control of MCBA. Two of MCBA's three directors are not public officials. At the time the third
director was appointed Patiersen was the President and a director of MCBA, giving him effective

veto power over the selection of the third director. The County has in effect privatized MCBA

and allowed it to fall under Patterson's control and influence.

40. The MCBA and Monwose County issued the Official Statement dated June 28.
2006 (the "Prospectus") describing approximately a $3.7 million bond 1 . referred 10 as the

issuance of “certificates of participation” (the "Bond Issue” or "Bonds"). The proceeds of the
Bond Issue were used to refinance certain debt incwrred in relation to the Airport and to fund two

(2) projects

A1 The first project was "to construct a new general aviation access road” to

ey

"provide primary access for the new Fixed Base Operator ("FBO") tacility.” The construction o f

this Road was expected to cost approximately $476,00C

42, The second project funded by the Bond Issue was to "construct an aircraft parking

apron for the FBO" ("the Ramp"™). The Ramp was expected to incur construction costs of
] . P b

AW

approximatels $870.000. Thus. not only has the County resorted to litigation to prevent Je
from building its own ramp. County funds were used w build a ramp for JCP Black Canyon
despite no legal oblizanon to do so.

{

43, Fad Monwose County selected JetAwav's competing FBO bid it would have

reement does not requive the County provide the

: . chaca meeiecte and dese P H e vl reeatue q
improvements being built by these projecis and does not provide the County will recerve am

= - i A

N i S . - | SR T R P - P P S A
es and rentals over and above those specified 1n the Agreement w0 be paid by JCH
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a4 In addition, the County leased JCP/Black Canvon a fuel tank farm at a

considerable discount and well below market value, despite JetAway's offer to buy the existing

fuel farm for fair market value and to build a new farm at its own expense on the other side of

I

the abrport to alleviate the need for refueling trucks to cross active runways, as is the case with

JCP Black Canyon now.

43, According to the Prospectus the County will pay rent to MCBA to service the

debt incurred to build these projects for JCP/Black Canyon, which debt service will be paid out

O
e
G
v
o]
et
o

ral fund revenues. taxpaver funds.

his expenditure of taxpaver funds to benefit a private corporation without
adequate consideration in return to the County is illegal and violative of the Colorado
Constitution, Art. XI. sec. 2.

47, The County has assigned 1ts UNICOM frequency to JCP/Black Canyon. Thisisa

- TP

Gal paciie ot N hhmﬂm:‘..,.u,:m..
special radio 3t «,mij fs, 1O isseminanng

quency for air to ground commun

aevonautical data, such as weather, wind direction and runway information. JCP/Black Canvon

wl away from JetAway. Because of the potenuial

o control a UNICOM. The FAA has advised the County in this case 10 "take action to change

s

arrangement
I [P . P T T P A SR R P PR S, A
43, Vans lawsuits have been filed among the County, JOP'Black Canvon and

(W
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JetAaway. Indeed, the County, 1n part undel SARYOn, undet

the control and direction of Egan and Rumble, have undertaken a campaign of lawsuits and

administrative proceedings to prevent JetAway trom competing as an FBO. On information and
belief, the County, at Patterson’s direction. also attempted to stop the construction of a fuel tank

farm being built by JetAway on private land by sending a fire marshal to attempt to halt
construction.

49, [n contrast to Defendants' efforts to enforce the letter of existing agreements
against JetAway, regardless of their legality, the County has not required JCP o adhere to 1ts

Agreement or the Airport minimum standards, For example, the County allowed JCP o delay

construction of a hangar. FBO terminal and self-serve fueling station well beyond the contractual

deadline. Open records requests have revealed noncompliance with the contractual obligations

| et LAleallv i e meeting the A lrnarte s n e <k o e et e
o JCP 1o demonsirate periodically it 1s meeting the Airport's minimum standards for operatons.

$1e]

D
30. On January 3, 2006, JetAway filed an administative complaint with the Federal
Aviation Administration (the "Part 16 Complaint”). The FAA evaluated the case on the facts as

they existed on January 10. 2006, the date it received the Part 16 Complaint, and declined to

consider actions of the County after that date. The FAA could not find the County in violation as

o

of that early date. The FAA did. however, make the following finding

‘(‘

Additonally, the " the issues in this case can be
reSe I\ ed informaliy i nne 1 the C‘f‘um\ s Federal ob I‘U i
.JC‘: have stared that an additional FBO at the

EEH‘DOY?; EJ’[OPCTT}/’ iS

appears (o

_\/hl’lil"n”lﬂ
he pa“‘ue\‘ concur, the
! an :

~ o ]
NGL 10 S C‘Huf

r 6. 20 ,' (‘
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o "when' the Lounty awardes a

L
]

second FBO. not "if." and other statements, it was clear to the parties that the "County's Federal
obligations” meant awarding a second FBO so as not to violate its grant assurances and the

prohibition against exclusive rights. JetAway and the County then began a lengthy mediation

process conducted by the FAA's Associate Chief Counsel for ADR.

R}

2. [n March 2007. during a three-day settlement conference that included
representatives from JetAway, the County, and the FAA's Associate Chief Counsel for ADR
from Washington D.C., the parties reached an agreement (o settle this controversy. A copy of

the Settlement

cement Reached Through Mediation dated March 8, 2007, is attached as

Exhibit A (t ement"). The Settlement Agreement provided for a land swap,

the parcel of land on which the existing JetAway lacility is located would be wansferred ic
County ownership (except the building, which would remain in fee simple ownership) in

chanoe for a parcel of undeveloped Airport land knos the South Tract JetAwayv would
excnange oI & parcet 01 unaeveioped ¢ ,LkiJU]t and knowir as the »oulh ract. JetAawdy WOl

build an additic

5
3
)
5

I
b
b

>

f\

end of the lease term. The Countv would enter into an FBO agreement with JetAway. JetAway
would end all off-Alrport aeronautical operations. The County would revoke JCP's right
operate the UNICOM. When the Settlement Agreement would be consummated. JetAway
would be authorized o operate a full service FBO from its facilities. now on County land and

R N A
part o1 tne Aap

JoSeveral

vy merard e g
FoVETiCd ol

LA
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cach objection is resolved raising more  The FAA brought the mediation to a halt November 19,

2007, after the County. BOCC and Patierson's last failure to complete the settlement. It now

appears this administrative proceeding is incapable of stopping Defendants' illegal activities and

that this lawsuit is JetAwav's onlv adequate remedy.

P T

hES On November 20, 2007. the County delivered a letter to JetAway, attached as

Exhibit B, Although purporting to be even-handed. in practical effect the letter's requirements

e

are intended to drive JetAwayv out of business by limiting access fo its hangar. limiting its
customer parking and severely restricting its customers' ability to refuel. Contrary to County
statements. JetAway was not consulted about this letter and agreed to nothing in it, which was
written in collaboration with JCP/Black Canyon for the purpose of putting JetAway out of
business.

5

53, JetAwar's response is attached as Exhibit C. JetAway notifies the County in this

letter that its actions have effectively put if out of business. For example. refueling an aircrafi

from the one point now p@l”'ﬂ’;ﬁif@ by the County blocks access to and from the runwav fo
h b .

JetAwav, Apother exam nle is the C ounty will now not allow airplanes to park at JetAway for
. l ) Is S

more than ore hour. and any aircraft remaining on JetAway's ramp after one hour are required.

[N

to reposition and “park” (on JetAway's competitor's ramp). at JCP/Black

by the

Canvon's FBO
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05

r the County

operations in 13 existing off airport facility, and build
Tract, County owned Alrport land
On December 3, 2007, JetAwayv's counsel received the County's terse response to
19,2 response was:

57

‘oting that "[tJhe FAA mediation ended November 19. 2007," the
clear, two years afte

It is now crystal
h JCP/Black Canyon as a

1€ anfitrus

its latest offer.
"Settlement negotiations are terminated
signed an FBO agreement with JCP, that the County intends to establish
BO. contrary 1o law, does not intend to fulfill the "County's Federal obligations.” and
itrust laws and Section 1983 appear

Relief under ¢

monopoly
intended o settle with JetAway

emedies.
FOR RELIEY

av's only rei

o pe JetAw
V. CLAIMSF
PLAINTIFE'S FIRST CLAIM FOR RELIEE
(Unlawful Restraint Of Trade in Vielation of Section 1
of the Sherman Antitrust Act, 15 U.S.C. §1 Against All Defendants)
58, Plainti{f incorporates by reference the preceding aliegations of this Complaint as
N S 1 R A
(NOUSn Uiy sei rorin neremn
59 General aviation using the Airport is engaged in or affects interstate commerce.
al aviation waffic at the Alrport originates or is destined out of
are engaged in nterst

Canvon

A substantial portion of the gener
lo.  Both and JCP/Black

of Colorado.

tate JetAway

the S

nmerce.
at N Ny
, conce

N8
ou
R AT § U the asranant
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encouragement, has entered into only one FBO agreement. with JCP, and has stonewailed
entering into an FBO agreement with JetAway, MCBA, effectively under Patterson’s control,
illegally funded over one million dollars in improvements to benefit JCP/Black Canyon despite
no contractual obligation to do so and without adequate sideration flowing to the County in

return: the County has transferred equipment to JCP/Black Canyon at discounts: the County. at

Patterson's instigation and with Patterson's participation and encouragement, and JCP/Black

Canvon, under Fgan and Rumble's domination and influence, engaged in a concerted campaign
of litigation and administrative proceedings to block JetAway trom competing with JCP/Black
Canvon, including their refusal to implement the agreement reached in FAA mediation w allow
JetAway to compete offering full FBO services, tlagrantly ignoring FAA deadlines to do so, and

3§

finally using the Countv's authority o declare restrictions that will effectively put JetAway out of

busine
o1. Defendanis’ actions had an anu-competitive effect on the market for aeronautical
services to weneral aviation using the Alrport.  For example, prices charged by JCP/Black

Canvon for aviation fuels are now significantly higher than those generally charged at

compa ports in the region, such as Gunnison-Crested Butte onlv 45 miles away. which
has substantially recduced the overall volume of fuel sales at the Montrose airport. Therefore. the

roose and effect of Defendants' actions was an unreasonable restraint on trade. which has had a

52, As a duect and proximate resulr of Defendants’ actuons. JetAway hus been injured
i 1S business and property.

I Dy PO S L ~ - P . el ~ -

o Plainut?t suffered an iniuny that was of the fvpe tnat e antirust iaws were
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oy

s have violated Section | of the Sherman Act. 13 U.S.C which

ontracts, combinations and conspiracies in restraint of wade unlawful. JetAway is

1., 1
malkes all ¢

entitled to injunctive relief against the BOCC and County, damages against all other defendant

o

and from all defendants its attorneys’ fees.

63. JetAwayv is threatened with further loss and damage unless the Court granis it
injunctive relief.  The public welfare will be served by enmy of an injunction leading to

competition in the market for FBO services at the Airport, including the sale of aviation fuels

PLAINTIFE'S SECOND CLAIM FORRELIET

(Artempted Monopolization Of the Market for Aeronautical Services to General Aviation
Users of Montrose Regional Airport and Conspiracy to Monopolize in ¥ E{}Lﬁimﬁ of Section
2 of the Sherman Antitrust Act, 15 U.S.C. §2, Against All Defendants)
ing allegations of this Complaint as

66, Plaintiff incorporates by reference the preced

though fully set forth herein.

7

,_\_4
)

soiracy among  ihe iS00 obiain

JCP:Black Canyon a monopoly in the market for the sale of aeronautical services to general

avia Airport, and in particular, aviation fuel.

68. Defendants have willfully engaged, and are engaging, i a ¢o

competitive conduct. in order w obtain a monepoly for JCP Black Canvon in the marker for

/ices to general aviation users of the Air

P | NN UG o AF Camriam Y mE fha Shermn - 4 A 3
doitwill succeed. in violation of Secuon 2 of the Sherman Act. 13 USC

mient o Mmenao L0 GOy

59, Del

D
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70. General aviation using the Alrport 1s engaged in or affects intersiate commerce,

A substantial portion of the general aviation traffic at the Airport originates or is destined out of

the State of Colorado. Both JetAway and JCP/Black Canvon
COMmMeErce

71 Defendants, through concerted acton, knowingly conspired 1o prohibit
competition and io create a monopoly to sell and provide the aeronautical products and services
customarily provided by FBO's to general aviation using the Airport. including without
limitation the abilitv to sell aviation fuels. In furtherance of this conspiracy, the County. with
Patterson's participation; and encouragement. has entered into only one FBO agreement, with
JCP. and has stonewalled entering into an FBO agreement with JetAway: MCBA. effectively

Lo

under Patterson's control. illegally funded over one million dollars in improvements to benelit

JCP Black Canvon despite no contractual obligation to do so and no adequate consideratien

flowine to the County in return; the County has transferred equipment to JOP Black Canvon at

discounts: the Countv. at Patterson's instigation and with Paterson's participation and

T

encouragement. and JCP Black Canvon. under

and Rumble's domination and influence.

ation and administrative proceedings o block JetAway

by

1t the agreement in

=
]
i)
[q9]
3
o}
¢
s}

H [ S - .
from compering with JCP/Black Canyon. including their refusal to

principle reac in FAA mediation to aliow Jetawas 1o

e \l\..x[\ 5 ain

Ay ignoring FAA deadlines w do se.

¥ 1. i
put ue G% oul i
72, Detendants” actions had an anti-competitive &fiect on the marke: savtical
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the region. Therefore, the purpose and effect of Defendants’ actions was an unreasonable
Capn

restraint of trade. which has had a substantal effect on interstate commerce.

73. As a direct and proximate result of Defendanis’ actions, JetAway has been injured

4, Plaintiff suffersed an injury that was of the type that the antitrust laws were

The Defendants have v oldu 1 Section 2 of the Sherman Act. 13 U.S.C. §2, which

makes all monopolies and attempts to monopolize or conspiracy to mo nopolize any pari of the

PN

irade or commerce among the States unlawful. JetAway is entitled to injunctive relief a

Countv and Patterson, treble damages against all other

T 1 < . [P P B | ATIUOR R
[AON JetAsay is hreaignced wiin furtier 1oss

injunctive relief public welfare will be served by entry of an injunction leading io
competition in the market for acronautical services at the Alrport. including the sale of aviation

fuels.

PLAINTIFF'S THIRD CLAIM EC

s e
AN J

Lilia =

¥
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Defendants”™) acted under color of law andsor a staiute on, policy, custon

-

usage. Patterson has taken particular interest in Alrport affairs for many vears and has

influenced his fellow members of the BOCC to have the County engage in the course of conduct
alleged in this Complaint out of a desire to harass JetAwav and injure its business and property
and to benefit the business and property of JCP/Black Canyon and its principals, one of which,

o Commissioners of the City of Monwrose.

<

Rumble, i1s a member of the Board of Plannin
Patterson is sued both in his official and personal capacities.
79 The Governmental Defendants have enforced certain regulations, policies,

customs or usaees against JetAway and not against JCP/Black Canyon. JCP is required by its

to comply with the Airport's "minimum standards" for

w

FBO and Transition Agreement
yperations. to construct and provide self-service fueling, and to make substantial safetv upgrades

re the Counts owned [uel farm it leases. The Acreements require that such cempliance be
; | !

documented: however an Open Records requests showed this has not been required of JCP/Black

Canvon. Black Canvon has not constructed the required sell serve

required upgrades to the County owned fuel farm. and has not complied with the Alrport's
“minimum standards.”” In contrast, the primary excuse the Countv has used to fail to implement
tement with JetAway is its insistence JetAway prove it can meet the

o o] T . i A e the et s g
s allowed o operate, which would be the surest way

D T N RN g o P 1y 2
(o demonstrate its abilitv 1o meat minimum standards. ey

e fare rhe (7 - AP e FR A rreamaamt anAd alloweed G0 oc
before the Lounty auarded JCP s FRO Agrsemeont and aliowed it o

-~y
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contractual deadline to build a FBO Lul;mL,v(;:L f(u.:.xﬂg; (o construct the self serve fuel facilin
ST e A\/‘i e the T“\ 31T % )Yﬁiw\"‘v'\'l a fq{%q()’ ‘'~ rraka the rer \ i 34 des 1o the Countv
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80, ICP, Biack Canvon, MCBA, Egan and Rumble ("Nongovernmen wtal Defendants™)

/

have conspired with the Governmental Defendants in the manner described above in the

Complaint as to harm competition for FBO services at the Airport to harass JetAway, injure its

jon
=
wy
jost
D
971
9]
o

nd misappropriate its business and property

St This unequal administration of Airport agrecments. r egulations, policies. customs

Cintentional or purposeful discrimination against JetAway and deprives

o
D
[@2]

10 equal protection of the laws under t ;. Constitution.

As a proximate result of these actions, JetAway has suffered and continues 10

damages. All defendants are liable for resulting damages under 42 US.C. § 1983 and for

i P Yoo @ s + Yy TP OO
JetAway's atrorneys' fees pursuant to 4.2 U, C.§ 1988
PLAINTIFF'S FOURTH CLAIM FOR RELITE

(42 L.5.C. §1983 ~ Deprivation of Rights Under Commerce Clause
Against All Defendants)
35, Plaintiif incorporates by reference the preceding all

o

ions of this Complaint as

though |

N oreall

mononpoly

N
L2
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private FBO at the Airport is impermissible under the Commerce Clause of the U5, Constitution
and void, depriving JetAway of 1s right to participate in this market,
86, The Nongovernmental Defendants have conspired with the Governmental

Defendants in the manner described above in the Complaint as to the conspiracy to harm
competition for acronautical services at the Airport to harass JetAway, injure its business and

appropriate its business and property.

87. As a proximate result of these actions. JetAway has suflered and continues to
suffer damages. All defendants are liable for resulting damages under 42 U.S.C. § 1983 and for

JetAway's attornevs' fees pursuant to 42 U.S.C. § 1988,

PLAINTIFF' FIFTH CLAIM FOR RELIEE

(42 U.8.C. §1983 ~ Deprivation of Rights Under Federal Statutes)

thic O

83. Plaintifl incorporates by reference the preceding allegations of this Complaint as

though fully set torth herein.

The Federal Aviation Ac rant of an exclusive

(o2
AN

one FBO to provide services at an airport, with an exception not relevant to this case. 49 U5 C.

3401032

90, Federal law provides a mechanism for airports to apply for Federal grants for
various purpeses.  The Alrport has recewved approximately $56 7

U B . B S
that anvone appiyving for a grant must provige
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JerAway's rights under Federal law.
92 The Nongovernmental Defendants have

efendants to obtain an exclusive FBC

93, As a result, all Defendants are liable to

pursuant o 42 U.5.C §1983, including, but not limited

I 1S DUSINSSS.

erAway

antro 42 U S.C 31983,
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L.5.C § 2 and

d. That

2 That

acting under color of law Defendants have conspired to and have deprived
ction under the law, have violated JetAwav's rights under the

ated JetAwav's rights under 49 U.S.C. §340105(e) and 471

Defendants and all persons acting on their behalf or under their direction or

sontrol, and all successors thereto, be preliminarily and permanently enjoined as follows:

a. From prohibiting the construction of the JetAway ramp area pursuant o the terms

[ the JetAwayv Land Lease.

ramp
2. That t

and appropriate o

untawiul conduct.

the Clavion Act 15

3. ['hat

6 Mhat
; [hat

1 prohibiting the free movement, fueling and parking of aircraft on JetAway's

the Court enter such other preliminary and permanent reliel as is necessar

1

restore competitive conditions in the markets allected by Defendants’

Plaintiff is entitied 1o compensatory treble damages pursuant to Section 4 of

U.S.C. §13 from Patterson and the Nongovernmental Defendants,

DR RS S P ey o -~ oy 1 N Ay ~ s
Plaintiff 1y entitled 0 compensatory damages a

AT o O Poa
Aatarneyy 19T

¢ Plamifl may recover its attorneys’ fees and costs of this action.

e et o ey R
the Court mav enter such additions fust and propey

VL JURY DEMAND

15 amial by jury of all claims so rable.
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spectfully submitted this 10th dayv of Decen

[RELAND. STAPLETON, PRYOR & PASCOLE, P.C.

By: s/ Mark B Havnes
Mark E. Haynes
Stefania Scott
Attorneys for Plamntifl
1673 Broadway, Suite 2600
Denver, Colorado 80202-4683
Telephone: (303) 623-2700
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BEFORE THE SECRETARY OF STATE
STATE OF COLORADO

CASE NO. 08 20090003

AGENCY DECISION

IN THE MATTER OF THE COMPLAINT FILED BY WILLIAM N. PATTERSON
REGARDING ALLEGED CAMPAIGN AND POLITICAL FINANCE VIOLATIONS BY
STEPHEN S. STUHMER AND CITIZENS FOR RESPONSIVE GOVERNMENT.

This matter is a Complaint pursuant to Colo. Const. art. XXV, sec. 9(2)(a) and
the Fair Campaign Practices Act (“FCPA"), Section 1-45-101, C.R.S. ef seq. Hearing
was held May 14, 2009 at the Office of Administrative Courts ("OAC”) before
Administrative Law Judge (“ALJ") Matthew E. Norwood. D. Scoli Martinez, Esq.
appeared on behalf of the Complainant, William N. Patterson. Mark E. Haynes, Esq.
appeared on behalf of the Defendants Stephen S. Stuhmer and Citizens for Responsive
Government.

Summary

The Defendants failed to report to the Colorado Secretary of State the
expenditure of $1,000 or more per year on electioneering communications as required
by Sections 1-45-108 and 109, C.R.S. of the FCPA. The election at issue was held
November 2008, wherein the Complainant ran for the office of Montrose County
Commissioner. The ALJ therefore assesses a fine of $6,550 against both Defendants.

Findings of Fact
Based upon the evidence presented at the hearing, the ALJ finds as fact:
The Election

1. The Complainant William N. Patterson was a candidate for County
Commissioner of Montrose County in the November 4, 2008 election. His opponent
was Ron Henderson, who won the election.

The Advertisement

2. On November 2, 3 and 4, 2008 a full-page advertisement ran in the
Montrose Daily Press. The advertisement contained the following features:



a. At the top it had the heading “Restore Integrity fo Monirose

Government.

b. At the bottom it said: “Elect Ron Henderson.”

c. Mostly above the fold it had a picture of a mock newspaper with Mr.
Patterson’s picture and the title, Treasurer Montrose County Airport Authority.

d. The mock newspaper had the title “Extral Extral” and had the
headline “Over 5,000 residents sign petition to recall Patterson!”

e. The mock newspaper also had a mock stamp saying “Missing:
Honesty, Integrity & Judgement.”

f. There was a quote attributed to Mr. Patterson: “l was fired from the
board and accused of being dishonest and not having integrity or judgement.”

g. The advertisement reprinted a copy of an unsigned letter dated

September 2, 1993 on Board of Montrose County Commissioners stationery. The letter
was titled “new (sic) release” and said:

The Montrose County Commissioners have removed Mr.
William N. Petterson (sic) from his position on the Montrose
County Airport Authority. Mr. Patterson was removed from
the Authority for in the opionion (sic) of the Commissioners
not serving the best interest of the community and the
Montrose Regional Alrport. Mr. Patterson’s replacement will
be appointed in due course.

The letter then had the signature block for Robert D. Corey, Chairman of the Monirose
County Commissioners.

h. Most importantly for this case, the advertisement had the printing at
the bottom “Not authorized by any candidate or candidate committee.” And *Paid for by
Citizens for Responsive Government.”

3. There is no evidence that any of the factual assertions in the
advertisement (as opposed to opinions about honesty, integrity and judgment) were
inaccurate.

4. The ALJ finds as fact that the advertisement was an “electioneering
communication,” as defined in Colo. Const. art. XXVIII, sec. 2(7).

5. The ALJ also finds that the advertisement expressly advocated the
election of Ron Henderson and the defeat of the Complainant.

6. Citizens for Responsive Government is a non-profit Colorado corporation.

In his testimony Mr. Patterson characterized the corporation as “delinquent” regarding
certain unidentified reports to the Secretary of State.



Furchase of the Advertisement

7. Tim Frates is the General Manager of the Daily Press in Montrose.
Shortly before the November election, Stephen S. Stuhmer sent Mr. Frates an e-mail
about placing an advertisement on page 2 of the newspaper on Sunday, November 2,
2008. Mr. Stuhmer’s e-mail address was “steve@jetaway.com.”

8. Mr. Frates then called Mr. Stuhmer 1o discuss the advertisement.

9. Mr. Stuhmer is the President of JetAway Aviation, L.L.C. in Monirose.
JetAway Aviation has an advertising account with the Daily Press. Mr. Frates drew up a
receipt for the advertisement. Mr. Frates initially put JetAway’s name and account
number on the receipt.

10.  Mr. Stuhmer hand delivered to the Daily Press the completed
advertisement and a check in the amount of $3,081.50 to pay for three days of
advertisements starting Sunday, November 2, 2008. The check is a “cashier’s check”
issued by Wells Fargo & Company. It is issued to the Daily Press and has the notation
“re; Citizens for Responsive Govenment (sic).”

11, When Mr. Frates saw this reference he contacted Mr. Stuhmer to ask if
the name and the account number on the receipt should be changed to that of Citizens
for Responsive Government. Mr. Stuhmer said that would be fine. Mr. Frates's
assistant Barb then crossed out the reference to JetAway and put in the name, address
and account number for Citizens for Responsive Government.

Compliance Efforts at Reporting

12.  In November 2008 Mr. Stuhmer contacted counsel because he had been
told by Debbie Rudy of the Clerk and Recorder of Montrose County that the necessary
campaign finance forms had not been filed.

13. Attorney Kelly Bergelt, who works with Defendants’ counsel Mark k.
Haynes, attempted to file reports electronically, but the relevant information was not
available on the web site of the Colorado Secretary of State. Ms. Bergell then
contacted Ms. Rudy. Ms. Rudy told her, and the ALJ finds as fact, that the Clerk and
Recorder had not submitted the necessary information to the Secretary of State so that
electronic filings could be made.

14, Ms. Rudy told Ms. Bergelt to wait and the Clerk and Recorder would
submit the necessary information. Ms. Bergelt learned by late December 2008 that
sitizens for Responsive Government could make the electronic filing.  She then
contacted Ms. Rudy to learn precisely what needed to be submitted. Ms. Rudy told Ms.
Bergelt that she would give Ms. Bergelt the name of a person at the Secretary of State's
office who could answer her questions.

15, Ms. Bergelt did not hear back from Ms. Rudy and so called her again in
mid-January 2009. Ms. Rudy said that she had a call in {o the Secretary of State and
would call Ms. Bergelt back.



16.  Then in March 2009 Ms. Rudy sent an e-mail to another person that was
then sent to Ms. Bergelt. In the e-mail, Ms. Rudy stated that no fines of any kind would
be imposed if Citizens for Responsive Government filed a report.

17.  Ms. Bergelt then called Ms. Rudy on the telephone. Ms. Rudy told Ms.
Bergelt that she would iry to get approval from the Clerk and Recorder to not charge
any fines in relation to a late filing because she had been late in getling back to Ms.
Bergelt. Ms. Rudy again stated that she would put Ms. Bergelt in touch with someone
at the Secretary of State’s office, but again, she did not do so.

18.  Ms. Rudy likely believed that the Clerk and Recorder was the proper place
to file and that the Clerk and Recorder was the “appropriate officer” for fining purposes
under the “all other” language in Section 1-45-109(1). She likely did not know the
expenditure in this case was more than $1,000 or, if she did, was not aware of the
language in Sections 1-45-108(1)(a)(Il) and 109(1) directing the filing in the case of
such an expenditure to the Secretary of State.

The Complaint

19, On April 28, 2009 the Complainant filed his Complaint with the Colorado
Secretary of State. This was within the 180-day period set out ai Section 9(2)(a) of
article XXVIIl. The office of the Secretary of State asked the Complainant to specifically
identify who the Complaint was against and the Complainant identified Mr. Stuhmer and
Citizens for Responsive Government. The Complainant alleged that the payment and
source of funds for the advertising had not been disclosed as required by Section 1-45-
108 and 109, C.R.S.

20.  The Secretary of State referred the matier to the OAC on April 30, 2009
and on May 1, 2009 the OAC sent notice of the Complaint to Mr. Stuhmer and fo
Citizens for Responsive Government in care of its registered agent, Mr. Haynes.

21. Ms. Bergelt attempted to call Ms. Rudy again during the week of May 4,
2009 and learned that Ms. Rudy was on vacation.

Other Findings of Fact

22.  Ms. Bergelt ultimately contacted a person at the Secretary of State's
office. The evidence does not disclose if she obtained this person’'s name with the
assistance of the Montrose Clerk and Recorder’s office.

23.  On May 12, 2009 Citizens for Responsive Government filed a report with
the Secretary of State. Chiefly based on this filing the ALJ makes these specific
findings of fact:

a. Citizens for Responsive Government is a “political committee,” as
defined in Celo. Const. art. XXV, sec. 2(12).
b. The only contribution related to the November 2008 election

received by Citizens for Responsive Government was $3,081.50 from Mr. Stuhmer on
November 2, 2008.



C. The only expenditure related 1o the November 2008 election made
by Citizens for Responsive Government was the purchase of the Daily Press
advertisement in the amount of $3,081.50.

24. In its filing with the Secretary of State, Citizens for Responsive
Government gives its address as 1675 Broadway, Suite 2600 in Denver. However,
when Mr. Frates had the receipt redone for the purchase of the advertisement, his
assistant Barb listed Citizens for Responsive Government's address as 1 Creative
Place in Montrose. That is the same address as JetAway Aviation, L.L.C., of which Mr.
Stuhmer is the President. There is insufficient evidence whether that is the address Mr.
Stuhmer gave for Citizens for Responsive Government, or whether Barb used the
address of JetAway on her own initiative.

25 There is no evidence that Mr. Stuhmer is an officer, director or
shareholder of Citizens for Responsive Government.
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26.  There is no evidence that the expenditure on the advertisement meets any
of the exceptions to the definition of “expenditure” at Colo. Const. arl. XXVII, sec.
2(8)(b). In particular, there is no evidence that the expenditure by Mr. Stuhmer
constituted spending in the regular course and scope of his business.

Conclusions of Law

Based on the foregoing Findings of Fact, the ALJ enters the following
Conclusions of Law:

1. Section 1-45-108(1)(a)(1l) provides in pertinent part:

(1) Any person who expends one thousand dollars or more
per calendar year on electioneering communications shall
report to the secretary of state, in accordance with the
disclosure required by this section, the amount expended on
the communications and the name and address of any
person that contributes more than two hundred fifty dollars
per year io the person expending one thousand dollars or
more on the communications. ...

2. In addition, Section 1-45-109(1) also provides: “persons expending one
thousand dollars or more p@r calendar year on electioneering communications shall file
with the secretary of state.”

3. “Person’ shall have the same meaning as set forth in section 2(11) of
article XXV of the state constitution.” Section 1-45-103(13), C.R.S. That Section
2(11) states: “Person’ means any natural person, partnership, committee, association,
corporation, labor organization, political party, or other organization or group of
persons.”



4, “Electioneering communication’ shall have the same meaning as set forth
in section 2(7) of article XXVl of the state constitution.” Section 1-45-103(9). That
section 2(7) states:

“Electioneering communication” means any communication
broadcasted by television or radio, printed in a newspaper or
on a billboard, directly mailed or delivered by hand to
personal residences or otherwise distributed that:

(1) Unambiguously refers to any candidate; and

(1) s broadcasted, printed, mailed, delivered, or distributed
within thirty days before a primary election or sixty days
before a general election; and

(l) 1s broadcasted to, printed in a newspaper distributed to,
mailed to, delivered by hand to, or otherwise distributed to
an audience that includes members of the electorate for
such public office.

5. Section 1-45-108(2)(a)(l) provides:

Except as provided in subsections (2.5)', (2.7), and (6) of
this section, such reports that are required to be filed with
the secretary of state shall be filed:

(E) Thirty days after the major election in election years; ....

6. The Complainant's election for County Commissioner was a major
election in an election year. Section 1-45-108(2)(a)(111).
7. Section 9 of article XXVIII is the process by which persons who believe

there has been a violation of article XXVIll or the FCPA may file a written complaint with
the Secretary of State. The Secretary of State is then required to refer the matter for a
hearing before an ALJ. If the ALJ finds that a violation has occurred, the ALJ is 1o

" Subsection (2.5) requires a political committee to report a contribution of $1,000 or more within 24 hours
of the contribution, not within 30 days of the election, as is more generally provided for in Section 1-45-
108(2)(a) (k). In opening staternent counsel for the Complainant initially asked for the fine in this case
to run from November 4, 2008 to May 12, 2009, but also said that that time period was 158 days.
November 4, 2008 to May 12, 2009 is 189 days. In closing, Complainant’s counsel said the time period
was December 5, 2008 (30 days after the election) until May 12, 2009. This second time period is 158
days. The ALJ understands that the Complainant’s claim is limited to the period starting 30 days after the
election in Section 1-45-108(2)(a)(1}(E) and not for the separate report required to be filed 24 hours after
the contribution as set out in Section 1-45-108(2.5). As the requirement to file this separate report was
not specifically alleged in the Complaint or raised at hearing, the ALJ will calculate the fine from the later,
December b date.



render a decision including “any appropriate order, sanction, or relief authorized by this
article.” Id.

8. Section 10(2) of article XXVIIl authorizes the following:

(2) (a) The appropriate officer shall impose a penalty of fifty
dollars per day for each day that a statement or other
information required to be filed pursuant to section 5, section
6, or section 7 of this article, or sections 1-45-108, 1-45-109
or 1-45-110, C.R.S., or any successor sections, is not filed
by the close of business on the day due. ....

9. Section 2(1) of article XXVIII identifies the “appropriate officer” as the
individual with whom a political committee must file pursuant to section 1-45-109(1),
C.R.G.

10.  As set out above, Sections 1-45-108(1)(a)(I1) and 109(1) require that the
reporis in this case be filed with the Secretary of State, making him the “appropriate
officer.” The Montrose Clerk and Recorder had no authority to fine or waive a fine in
this case.

11.  The report of the $3,061.50 expenditure was, by the authority of Section 1-
45-108(2)(a)(I)(E), required by December 5, 2008. It was not provided until May 12,
2009, 158 days later. Fifty dollars times 158 is $7,900.

12.  Again, though, Section 9(2)(a) requires an “appropriate’ sanction.
Administrative Law Judges have discretion in imposing a penalty and are not required 1o
strictly adhere to the $50 per day formula. See Fatterson Recall Committee, Inc. v.
Patterson, No. 08CA0662 (Colo. App. April 16, 2009) (slip op. at 14.) Here the
evidence was that the Montrose Clerk and Recorder initially failed to take the necessary
actions to allow timely reporting until the end of December 2008. Therefore, the AlLJ
determines that the $50 per day penaity should commence January 1, 2009 and end on
the day of filing May 12, 2009, 131 days, for a total penalty of $6,550.

18.  The ALJ declines to reduce the fine any further because the Montrose
Clerk and Recorder delayed in responding to Ms. Bergelt. The responsibility to file was
that of the Defendants, not that of the Montrose Clerk and Recorder. Furthermore, the
Defendants, who were assisted by counsel, were under an obligation to apprise
themselves of their obligations and not simply to rely on the Clerk and Recorder to tell
them what to do or whom they should contact. The evidence does not disclose whether
Ms. Rudy had the information necessary to know that the reports in this case were 10 be
made to the Secretary of State.

14.  Colo. Const. art. XXV, sec. 1 provides in pertinent part:

[The interests of the public are best served by ... providing
for full and timely disclosure of ... funding of electioneering
communications, and strong enforcement of campaign
finance requirements.



15, Counsel for the Complainant guestioned why Ms. Bergeli could not have
simply walked the report down to the Secretary of State's office, which is physically
close 1o her own. However, the Secretary of State’s rules at Rule 11 at 8 CCR 1505-6
prohibit such hand delivery.

16, The Complainant urges that the fine be imposed on the corporation
Citizens for Responsive Government, and that the ALJ should also "pierce the corporate
veil” to reach Mr. Stuhmer.

17. Generally, a corporation is treated as a separate legal entity from its
officers, directors, and shareholders.  Micciche v. Billings, 727 P.2d 367, 372
(Colo.1986). Corporations are formed for the purpose of insulating shareholders from
liability. Leonard v. McMorris, 63 P.3d 323, 330 (Colo. 2003). Under exiraordinary
circumstances courts permit a claimant to “pierce the corporate veil” and impose liability
on individual shareholders for the obligations of the corporation. In re Phillips, 139 .3d
639, 643 (Colo. 2006).

18.  However, a piercing inquiry is not appropriate in this case because there is
no evidence that Mr. Stuhmer is an officer, director or shareholder of Citizens for
Responsive Government. On the other hand, there is no evidence that the protections
of the corporate form are available to Mr. Stuhmer either.

19.  Both Mr. Stuhmer and Citizens for Responsive Government meet the “any
person” definition of Section 1-45-108(1)(a)(lll). Both have made a payment or
‘expended” money expressly advocating the election or defeat of a candidate. Colo.
Const. art. XXV, sec. 2(8)(a) provides in pertinent part:

‘Expenditure” means any purchase, payment, distribution,
loan, advance, deposit, or gift of money by any person for
the purpose of expressly advocating the election or defeat of
a candidate or supporting or opposing a ballot issue or ballot
question.

20.  There is no evidence that the expenditure on the advertisement meets any
of the exceptions o the definition of "expenditure” at Colo. Const. art. XXVII, sec.
2(8)(b).

21, Also, Both Mr. Stuhmer and Citizens for Responsive Govermnment
‘expended” money on an “electioneering communication.”

Agency Decision

It is therefore the Agency Decision that both Defendants Citizens for Responsive
Government and Stephen S. Stuhmer are liable for the $6,550 fine. The full amount of
the fine may be satisfied from either Defendant, but in no event shall the total amount
paid exceed $6,550. The fine shall be deposited in the Department of State cash fund
created in Section 24-21-104(3), C.R.S.



Appeals, pursuant to Section 24-4-106(11), C.R.S.

DONE AND SIGNED

May 28, 2009

MATTHEW E. NORWOOD
Administrative Law Judge

Exhibits admitted:
For the Complainant: exhibits A, B, G, D, Eand F.
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For the Defendants: Exhibits 1 and 2.

Certificate of Service

[ certify that a true and correct copy of the above Agency Decision was placed
in the U.S. Mall, postage prepaid, at Denver, Colorado to:

D. Scott Martinez, Esa.
P.O. Box 8749
Denver, CO 80201-8749

Mark Haynes, Esq.
1675 Broadway, Suite 2600
Denver, CO 80202-4675

and to:

William A. Hobbs

Deputy Secretary of State
Department of State

1560 Broadway, Suite 200
Denver, CO 80203

onthis _ dayof May, 2009

Office of Administrative Courts
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To establish a claim under the Colorado Consumer Protection
Act (CCPA), a private citizen must prove five elements: (1) the
defendant engaged in an unfair or deceptive trade practice; (2) the
deceptive trade practice occurred in the course of the defendant’s
business; (3) the deceptive trade practice significantly impacted the
public as actual or potential customers of the defendant’s business;
(4) the plaintiff suffered an injury to a legally protected interest; and
(5) the deceptive trade practice caused the plaintiff’s injury. Rhino
Linings USA, Inc. v. Rocky Mountain Rhino Lining, Inc., 62 P.3d 142,
146-47 (Colo. 2003).

This appeal concerns the third element. It asks us to decide
whether the third element is an issue of law, to be resolved by the
court, or a question of fact, to be resolved by the trier of fact. We
hold that it is a question of fact.

As a result, our review here is limited to determining whether
the trial court committed clear error by finding that the intervenor,
Jet Center Partners, LLC (JCP), had not proved this element.
Because we conclude that the trial court did not commit clear error,

we affirm the trial court’s judgment in favor of plaintiffs, One






Creative Place, LLC, and JetAway Aviation, LLC (collectively,
JetAway).
[. Background

This appeal arises from litigation involving the provision of
services for aircraft at Montrose Regional Airport in Montrose,
Colorado. In 2005, JCP successfully outbid JetAway to become the
fixed based operator and exclusive fuel supplier at the airport. A
fixed based operator provides goods and services, such as fuel,
maintenance, and storage, for aircraft and pilots.

A dispute arose as to whether JetAway’s activities on its
property adjacent to the airport continued to be limited by the
terms of a preexisting agreement between JetAway and defendant,
the Board of County Commissioners of Montrose County (the
Board). Contrary to the Board’s direction, JetAway began selling
fuel and other services typically provided by a fixed based operator,
and launched an extensive campaign advertising these services.

JetAway and the Board each filed suit, JetAway for declaratory
judgment regarding its interpretation of the agreement, and the
Board for injunctive relief. The trial court entered a temporary

restraining order against JetAway, enjoining it from fueling aircraft






owned by others without the consent of the Board, and from
operating an air charter service.

JCP was granted leave to intervene and asserted claims
against JetAway for violation of the agreement, and, as relevant
here, for violation of the CCPA. JCP contended that JetAway had
advertised services that it was prohibited from providing, that these
advertisements misled the public, and that the advertisements had
harmed JCP.

After a lengthy bench trial, the trial court found that JCP had
not established its CCPA claim because it failed to prove that it had
suffered an injury to its legally protected interest. On appeal, a
division of this court reversed that part of the judgment and
remanded to the trial court to determine whether JCP established
the other elements of its CCPA claim. One Creative Place, LLC v.
Bd. of Cty Comm’rs, (Colo. App. No. 08CA2341, Nov. 25, 2009)(not
published pursuant to C.AR. 35(1)).

On remand, the trial court found that JetAway’s conduct
amounted to a deceptive trade practice, but concluded that JCP had
not proved a significant public impact as required to support its

CCPA claim.

W






1. Analysis
A. Standard of Review
Where the controlling facts are undisputed, the existence or
lack of public impact may be determined as a matter of law. See,
e.g., Colorado Coffee Bean, LLC v. Peaberry Coffee, Inc., ___P.3d _,
(Colo. App. No. 09CAO0130, Feb. 18, 2010); Coors v. Security Life

of Denver Insurance Co., 91 P.3d 393, 399 (Colo. App. 2003), aff’'d in
part and rev’d in part on other grounds, 112 P.3d 59 (Colo. 2005);
Curragh Queensland Mining Ltd. v. Dresser Industries, Inc., 55 P.3d
235, 241 (Colo. App. 2002). De novo review is appropriate in such

cases. See Colorado Coffee Bean, ____ P.3d at ___; see also Hicks v.

Londre, 125 P.3d 452, 455 (Colo. 2005).
This does not mean, however, that the question whether a

deceptive trade practice had a public impact is necessarily one of

law. See Colorado Coffee Bean, ___ P.3d at _

(Connelly, J.,
concurring)(discussing whether public impact determination should
be reviewed as a question of law or fact). To the contrary, the
Colorado Supreme Court Committee on Civil Jury Instructions has

recognized that this question may be submitted to a jury as trier of

fact. See CJI-Civ. 4th 29:4 (2010).






We are also guided by the practice of the State of Washington,
which has consumer protection legislation similar to our own. See
Sign-O-Lite Signs, Inc. v. DeLaurenti Florists, Inc., 825 P.2d 714, 719
(Wash. Ct. App. 1992){outlining five criteria for determining whether
party has violated Washington Consumer Protection Act); see also
Crowe v. Tull, 126 P.3d 196, 203 (Colo. 2006)(recognizing Colorado’s
previous reliance on Washington as a model of consumer protection
law); Showpiece Homes Corp. v. Assurance Co., 38 P.3d 47, 54
(Colo. 2001)(same); Hall v. Walter, 969 P.2d 224, 233 (Colo. 1998).
Washington’s courts recognize that “[w]hether the public interest
element has been demonstrated is an issue for the trier of fact.”
Sign-O-Lite Signs, 825 P.2d at 719, see also Hangman Ridge
Training Stables, Inc. v. Safeco Title Ins. Co., 719 P.2d 531, 537
(Wash. 1986).

However, “[t|here apparently are ‘no Colorado cases
determining when the question of “significant public impact” is a

question of law for the judge or when it is a question of fact for the

L
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Colorado Coffee Bean, ___P.3d at ____ (Connelly, J.,

jury.”

concurring)(quoting CJI-Civ. 4th 29:4 n.1). Although some

appellate courts have previously reviewed the question as a matter

o)






of law, the facts were undisputed or a grant of summary judgment

was under review in those cases. See, e.g., Martinez v. Lew:is, 969

P.2d 213, 222 (Colo. 1998); Colorado Coffee Bean, 3dat
Coors, 91 P.3d at 399; Curragh, 55 P.3d at 241. Thus, we write on

a clean slate because, as described below, the facts concerning
whether there was a significant public impact were disputed, and
this case does not involve a grant of summary judgment, but,
rather, a final judgment rendered after a trial.

We choose to follow Sign-O-Lite Signs and Hangman Ridge
Training Stables to resolve this issue. This is so because (1)
Washington’s courts interpret a statute similar to ours; and (2) our
supreme court has previously relied on authority from Washington’s
courts interpreting that statute. Under the circumstances present
here, we conclude that the question whether there is a significant
public impact in a CCPA case is one of fact.

Our conclusion is supported by two additional factors. First,
we are persuaded by the reasoning in Judge Connelly’s special
concurring opinion in Colorado Coffee Bean. Second, our supreme

court has held that the fifth element of a private CCPA claim -

whether the deceptive trade practice caused injury to the plaintiff’s






legally protected interest — is also a question of fact. Crowe, 126
P.3d at 210.

Our supreme court established guidelines for evaluating the
public impact element of a CCPA claim in Martinez, 969 P.2d at

222

Some of the considerations relevant to whether a

challenged practice significantly impacts the public as

consumers are the number of consumers directly affected

by the challenged practice, the relative sophistication and

bargaining power of the consumers affected by the

challenged practice, and evidence that the challenged

practice previously has impacted other consumers or has

significant potential to do so in the future.

Here, the parties disputed material facts relevant to the issue

of public impact, including:

e whether any consumer was directly affected by JetAway’s
deceptive trade practice; and

e whether JetAway’s extensive print, broadcast, and Internet
advertising had significant potential to mislead consumers,
particularly pilots, to believe that it was authorized to sell
fuel.

JCP did not produce admissible evidence at trial that any

consumer was directly affected by JetAway’s deceptive trade






practice. However, this omission, in itself, is not fatal to JCP’s
claim as a matter of law. Although “the number of consumers
directly affected by” a deceptive trade practice is one factor that may
be considered in evaluating public impact, no single factor is
determinative, nor does Martinez suggest that it provides an
exhaustive list. See Martinez, 969 P.2d at 222 (identifying “[s]ome
of the considerations relevant to” a determination of public impact);
see also Crowe, 126 P.3d at 208 (“at least three factors to
consider’)(emphasis added); Rhino Linings, 62 P.3d at 149
(“[relevant] considerations . . . include”); ¢f. Colorado Coffee Bean,
,,,,,,,,,,,, P.3d at __ (“Three factors must be considered . . . . ") (emphasis
added). Martinez and subsequent supreme court decisions describe
an analysis more akin to a balancing test than a checklist.

Here, although there was no evidence of a direct effect on any
actual consumer, JCP produced evidence tending to show that
JetAway’s extensive advertising campaign might have had
significant potential to impact consumers in the future. Under
these circumstances, we conclude that the question of public

impact cannot be determined as a matter of law. We therefore

review the trial court’s determination as one of fact, and apply the






clear error standard. Accordingly, we must accept the trial court’s
finding unless it is “so clearly erroneous as not to find support in
the record.” Page v. Clark, 197 Colo. 306, 313, 592 P.2d 792, 796

(1979).

B. The Trial Court’s Finding Was Not
Clearly Erroneous

The trial court found that pilots “are not likely to be
unsophisticated consumers with bargaining weaknesses” and that
“no deception to actual purchasers or consumers [had] been

shown.” The record supports these findings. The trial court did not

consumers of JetAway’s deceptive trade practice. It did, however,
state that it had considered all three factors identified in Martinez in
making its determination.

We therefore conclude that the record supports the trial
court’s determination that JetAway’s deceptive trade practice did
not have a significant public impact.

The judgment is affirmed.

JUDGE GRAHAM and JUDGE FOX concur.
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& Construciion

License #807330 A-F

General Engineerin

PR

Aun: Parics and Comr
Ciry Clerk
333 Civic Center

22

Tracv, CA 93376

eering Contracting
years. We have worlked with Mr. Sweve

s s very innovative and knowledgeable in
wuh Steve on his Turlock sirport project, where Sieve 100k a non-
fueling island and mads it 2 much needed success. CES periormed the
elf-serve ntehnﬂ JSIand and the above ground fuel farm. Steve was hand
ment location, 1 n me sunaca, to the 1 IlOt s view of the seli
Serve as tim‘/ c.pomarkm I3 vefj day dur'ing the work ¢ ct, pilots stopped to ask when the self-
serve would be cpen. The day that the system was oper teve had a plane fueling. It was obvious
that Steve was diligent on developing this project. Steve was mfc ional and a pleasure w work with
troughout this project.

+

s

We have also had the pleasure of working with Steve on his Merced Airport projec, the future expansion of

the existing fueling facility at the Turlock airport, Mariposa Airport and now the Tracy Alrport project. CES

Py

is excited in continuing our working relationship with Steve throughout California on these awesome airpors
proj
. )

e, he has proven to be very experienced in successiul business, innovative and familiar
I : ons. This includes his own personal aviation experiencs, to the needs of a
pilot operating a private plane, o the needs of plene owners and to the corporate and business aviation

rid which now includes the devexopmgm of these smaller airports. CES has enjoyed our relationship with
Steve because he is a true person, his projects happen and he is a pleasure 1o work with.

have anv
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Tracy CHP Local Economic Impact

Design/Construction Local Impact
Professional Services: Civil Engineer, Geotechnical Engineer,

other design consultants $ 68,000
Out of town workers staying in local accomodations Avg 6 $50/day
supervisors $ 78,000
Meals purchased by workers (lunch/snacks/dinner) Avg 35 $7/day
workers $ 64,925
Small tools, miscllaneous equipment, miscellaneous lumber, fuel
and other consumables $ 220,000
Concrete Materials $ 225,000
Other subgrade materials (Rock, structural rock, soil treatments)
$ 175,000
Equipment Rentals, service $ 200,000
Approx 85% of subcontracted work to local contractors, vendors &
labor force $ 2,113,950
Construction/Design Total: $ 3,144,875
City Fees, assesments and permits $ 850,000
Operational Local Economic Impact Annual 25 Year Lease
San Joaquin County Tax w/Mello Roos (estimated) $ 149,726 $ 3,743,150
Landscape Maintenance $ 12,000 $ 300,000
General Building Maintenance, Improvements, Replacements $ 20,000 $ 500,000
City Utilities and Trash Removal $ 10,000 $ 250,000
Daily Janitorial $ 28,500 $ 712,500
Operational Impact on Local economy (25 years): $ 220,226 $ 5,505,650
Local Impact Total: $ 9,500,525

Millions

$10.0
$9.0
$8.0
$7.0
$6.0
$5.0
$4.0
$3.0
$2.0
$1.0

m City Fees/Permits

m Design/Construction
Operational Impact (25 Yrs)

m Total

Source
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Your Community

Needs Its

Because once it’s gone,

By David Esler

dearth of open space suitable for

urban development has

combined with the need for cash-

strapped municipal governments

to seek short-term tax revenues, creating a

“perfect storm” in the ongoing assault on
general aviation airports.

Last year, £&'CA reported the targeting

of general aviation airports by real estate

46 Business & Commercial Aviation B August 2006

developers (see “How to Save Your
Airport,” March 2005) in order to gain land
for new housing, offices and stores as a
growing wend. However, in the intervening
months, it appears to have gained sufficient
momentum to be reclassified as an accepted
practice by the land-development industry.
For financially beleaguered city and county
governments — as well as politicians
soliciting PAC campaign contributions —
these proposals can appear extremely
attractive.

According to Henry Ogrodzinski,

Airport

it's gone forever.

president and CEO of the National
Association of State Aviation Officials
(NASAQ), these developers are “the
enemy” when it comes to general aviation
airports, “because they are looking for large
plots of land to turn into housing and strip
malls, anything that they can make a buck
on. They very often convince the local
politicians that the airport is a drag on the
tax base, and ‘Boy, wouldn't it be better if
we could put up 1,500 condos or attract
some industry to put on that land?’ So itis
the developers who are often the ‘first

www.aviationweek.com/bca



Santa Monlca Munlicipal Alrport (SMO), from the
alr. Interstate 10 runs from the top center to the
upper left; Clover Park Is the green patch to the
left of the alrport. SMO's right (south) side Is
actually the border between Santa Monica and
Los Angeles. Corbls/Douglas Slone

movers’ in this scenario.” NASAO and its
state aeronautics members devote much of
their energies to defending airports, espe-
cially general aviation relievers.

The second mover is the politicians.
“They may be convinced thatit’s better for
the community’s tax base,” Ogrodzinski
continued, “or they may, in their self-
interest, be angling for a campaign contri-
bution, so sometimes they are honestly
convinced, and at other times, they’re
brought over by a slick developer with a
nice rich PAC at his disposal.”

‘Aviation-Haters’

The third group of players in the airport
endgame is an amalgamation of anti-noise
advocates and “people in the community
who either hate the airport or aviation in
general — they are way beyond being just
‘NIMBYS’ [“not in my back yard”] — who
agree with the developers and see them as
saviors of sorts,” Ogrodzinski observed.
“They would rather have anything there
than the airport.”

On the other hand, as it did at Buchanan
Field (CCR) in Concord, Calif., this
constituency may realize the proposed
construction replacing the airport “will
screw up their lives in other ways, like
creating unbearable congestion, and that the
airport and its noise isn’t such a bad idea
after all,” Ogrodzinski said. When a major
West Coast developer proposed replacing
CCR with 6,500 residences, a collection of
malls and offices, and a college campus,
anti-noise advocates in the already
congested San Francisco Bay-area bedroom
community were persuaded to become
partisans for the airport. Described in our
report last year, the proposal was uldmately
rejected by the airport’s operator, Contra
Costa County, which had assumed its
ownership as an obligated land-grant
airport after World War II. An
enhancement plan to improve the airportis
currently under way.

“So you have a number of things going
on there,” Ogrodzinski continued, “some
rational, some based on enlightened self
interest, and some deriving from plain
greed and irrational dislike of aviation.
Nevertheless, I don’t think most people get
up in the morning with the idea that they’re
going to close the local airport.”

Butit’s not just general aviation airports
that are under a seemingly relentless
chipping away throughout the country.

www.aviationweek.com/bca

Steve Brown, the NBAA’s vice president
for operations and a former FAA deputy
administrator, claimed that the state of
U.S. general aviation fields “is only part of
a slow deterioradon that places pressure on
all classes of airports across the country. In
general, because the overall economy has
been reasonably healthy, whether you're
talking about an air carrier airport, a
general aviation reliever, even a military
field, all categories of airports are being
subjected to huge pressures from real
estate developers eying the land they
occupy. And as local authorities make
short-term decisions in the hope of
gaining some tax revenues, this places all
airports under more pressure than ever
before.”

Historically, more private-use airports
succumb to the developers’ bulldozers
every year, but this doesn’t relieve the
pressure on public-use facilities. “The
military would say the same thing, as would
representatives of the airlines,” Brown said.
“They’re all engaged, to the best of their
abilites, in trying to protect the airport
facilities they still have. There are some
places where airports can be expanded, but
they are typically not where the capacity is
needed the most.”

Unprotected

Brown cited the late Meigs Field, arguably
one of the most beautifully sited airports in
the nation prior to Chicago Mayor Daly’s
midnight raid on the facility a few years
back, as “clearly the most visible closure in
recent memory. Beyond losing the field
entirely, though, what was tragic about
Meigs was the fact that its closure sent a
terrible signal to other mayors and city
councils around the country. Fortunately,
so far, we haven’t had any others that have
come up like that.”

Meigs fell under the plow because
Chicago had no federal obligations to keep
it open, the city’s Department of Aviation
having never accepted FAA Airport
Improvement Program (AIP) grants on
behalf of the field. At the time and as we
reported last year, it was generally assumed
that airports that had applied for and
accepted AIP funding with its binding
agreements were protected from closure for
at least 20 years — per grant. And that’s
federal law. But since then, dangerous
precedents have been set in which airport
authorities in at least two states have used
congressional intervention to essentially
annul FAA requirements to either keep
fields open or not restrict their operations

Composing a ‘Values Checklist’ for Your Airport
A good way to get started with an airport-advocacy program is by composing a “values
checklist” listing the strengths and weaknesses of the facility. Here are some areas

to consider when getting started:

»|s the airport really serving the community or region in its present state? Using
the guidelines stated in this report (both the main story and sidebars, especially those
describing state aeronautical programs) justify all the reasons why the airport benefits

your community. (See also next point.)

>In today's Darwinian economic paradigm, an airport has to be an “engine” for
commerce. How is your airport generating or otherwise supporting commerce in your
community or region? If not, why not? Are all the regionally based corporations and
businesses in your area aware of the airport’s potential value as a node in the national
air transportation system? What about public-service agencies, e.g., police, fire and
EMS operators?

»For that matter, is your airport truly part of the national transportation system? How
easy is it to access the airport with surface transportation?

»What are the safety and noise issues connected with keeping the airport open?
How is it situated in terms of residential development? If noise is a continuing issue. what
is the airport management doing to allay residents’ complaints? How clear, or otherwise
unobstructed, are the approaches? What is the airport’s safety record up to now? Has
there been a pattern of accidents? If so, are there changes that could be made to reduce
accidents and still retain the airport?

»What is the condition of the airport’s facilities? FBO(s)? Other support businesses,
e.g., repair stations, avionics shops, restaurant, etc.? Runway and ramp condition’?
Hangar space? Landing and navaids? Control tower? Fire protection and security (a
given, in the post-9/11 environment). Is it worth it to apply for FAA Airport Improvement
Program (AIP) grants? How difficult would the process be in the individual case of your
airport?
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if they’re encumbered with open obli-
gations from AIP grants.

In the first instance Jackson Hole, Wyo.,
was successful in instituting noise
restrictions at its airport (JAC) after the
state’s congressional delegation inserted
language into an unrelated House bill stip-
ulating that the airport could bar access to
Stage 2 aircraft despite FAA nondiscrimi-
nation rules. This gives one pause to
wonder if the move emboldened the city of
Rialto, Calif,, to employ the same tactic in
order to close Art Scholl Memorial/Rialto
Municipal Airport (L67) for real estate
development.

“This one represents a really scary
precedent,” AOPA Vice President Bill
Dunn told £&CA, “as local development
interests were able to go over the FAA’s head
on an ATP obligation by appealing to their
congressman, Representative Jerry Lewis
[R-Calif]. In the waning hours of the 2005
congressional session, he attached an
amendment to the Federal Highway
Transportation Bill allowing the city of
Rialto to close the airport and sell the land
to developers.”

It seems FAA grants were originally used
to purchase more than half of the 453-acre

facility’s property. “And get this,” Dunn said
angrily, “although $15 million in AIP
funding has been invested in the airport, zé¢
spotls of the sule don’t go 2o the FAA — 35
percent goes to the city and 45 percent to
San Bernardino International Airport [a
converted U.S. Air Force base]. So the FAA
gets back the unamortzed portion of the
airport development grants, less the acqui-
sition of the land . . . {or] about $300,000 on
the sale of property, which has been valued
acmare than $4 million! The good news, if
there is any, is that it lirerally took an act of
Congress to close the airport. These
vehicles don’t come along that often. For
them . . . a lot of things aligned at the right
time to make this happen. There are 153
based aircraft at thav airport which will now
have to be relocated.”

In their defense, Rialto officials claim Art
Scholl Memorial is a “money pit” and that
the city can no longer afford vo operate it.
However, the AOPA believes the munici-
pality intentonally allowed the field to dete-
riorate to the state where it cannot support
itself through wadidonal forms of revenue
like ramp and hangar renws and fuel flowage
fees.

“Most elected officials have never seen a
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FROM REAL ESTATE
DEVELOPERS EYING
THE LAND THEY OCCUPY.

development plan they don't like,” Dunn
said. “In many instances, what we're finding
is the flat land of the airport is the last devel-
opable property in most communities.
Instead of having to level a hilltop, all they
have to do to make an airportinto a
shopping center is bulldoze what's there and
start over.”

Clear Need for Capacity
at Existing Airports
Looking at the bigger picture beyond the

‘real-estate crunch and the threatit.poses to

the general aviation relievers in terms of
potential closures, there is a clear need
across the board for more capacity at the
nation’s busiest airports. With sales picking
up, more than 2 thousand aircraft are being
added to the overall fleet every year, and
operators are flying more than ever before,
increasing the pressure on-airport infra-
structures for more runways and runway
extensions, betrer lighting and additional
navaids.

“In the places where that is needed, like
Los Angeles, it is a virtual impossibility,”
the N'BAA’s Brown said. “In fact, what is
normally happening is that there are
proposals for enacting even more
constraints, so it is going in the wrong
direction in that respect, [and] that’s largely
a failure of local zoning.”

The New York metropolitan area is a
similar storv. While the Port Authority of
New York arid New Jersey has brought
some improvements to Teterboro (TEB) in
the form of new taxi configurations, ran-up
areas and ramps, and revised approach
procedures designed for more efficiency,
Brown claimed “there is really no prospect
of lengthening runways or adding additional
ones there or at any of the primary air
carrier airports.”

Consequently, business aviation advocares
must be alert to local inidatives limiting the
usefulness of airports or restricting their
operations, “because we can’t afford to lose
any of the access we have,” Brown pointed
out. “Any time there is an opportunity
through technology or some limited airport
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grants to improve the, service, capacity or
efficient use of the existing infrastrucrure,
people need to get behind that and optimize
what we have.”

Returning the spotlight to Los Angeles,
Brown cited Van Nuys (VNY), ranked the
world’s busiest general aviation airport and,
with more than 450,000 operations annually,
among the top 20 busiest U.S. facilides, asa
prime example of the wrong-way tend to
limnit capacity. Of the 800 aircraft based at
VNY, more than 120 are jets.

“Van Nuys was in the middle of orange
groves in the 1940s and -50s, and now there
1sn’t buildable space within a seven-mile
radius of the airport,” Brown said. So with
no room for expansion and thousands of
homes and businesses butted up to the
fences, considerable pressure is being placed
on the field’s operator, Los Angeles World
Airports (LAWA), to limit operations.

This culminated in 2005 with the
comumission of an FAR Part 161 noise study.
Ongoing, the study, required by the Airport
Noise and Capacity Act (ANCA) when an
airport operator desires to institute
proprietary noise controls (i.e., a noise limi
specific to the airport), is expected to
continue for at least another year. “They are
looking at the potential economic benefit
and cost of limiting operations at Van
Nuys,” Brown said.

“I was there [in June] to meet with the
LAWA and city reps, their contracrors doing
the study, and our members based on the
airport. Basically, we got a sense of where
they are in the process, the kind of public
outreach they will ke and its schedule, and
how they will gather the economic infor-
mation on the costs and benefits. I was
satisfied that the people engaged in
performing the study are qualified and
professional.”

On the other hand, Brown wasn’t satsfied
that all the factors that should be considered
in the VINY Part 161 study ~— the “impact
points” — have been put on the table.
“That will be the role of the NBAA and our
members. At Van Nuys, 2 lot of the people
we talked to say they regularly operate
nonstop between the East and West Coasts,
and one of the things under considerarion
is a reducton in the hours of operation of
the airport. This measure, if adopted, would
reduce the working day and limit the flexi-
bility of those operators, thereby dimin-
ishing the usefulness of the airport.”

If the number of operadons is lowered at
VNY, Brown predicted, fewer tax revenues
will flow to the city from the businesses that
depend on the airport. Ironically, LAWA
itself claims che airport contributes a
whopping $1.2 billion annually to the
Southern California economy and that the
facility “creates job, promortes business and
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The FAA’s Position on Acts of Congress to Close Airports

B&CA asked the FAA’s Airport Safety and Standards Division
director, David Bennett, what the aviation authority’s position
was regarding the use of congressional legislation to override
federal grant obligations so airports could either be restricted or
shut down. Here’s his response:

“We think the general laws relating to airport access are very
clear and support the FAA's position in enforcing reasonable
access to airports and keeping them open in accordance with
federal obligations such as AP funding and surplus property
disposal,” Bennett said. “I think the exceptions you cite [the
Jackson Hole Stage 2 ban and Rialto airport closure] show that
it takes a law to do that [i.e., discriminate against a class of
aircraft or close an obligated airport]. Only two or three airports
per decade are released from these obligations, so it's vary rare.
The acts of Congress show that that's what it takes. It would be
of interest to us, however, if it became widespread.”

Concerning encroachment outside the fence lines, Bennett
admitted that this “can be a problem. Incompatible land use
adjacent to the airport can act to restrict the utilization of the
airport. We agree with NASAQ [National Association of State
Aviation Officials] that local governments should not condone
fand use that will ultimately restrict airports. We have put out
model standards that we encourage local governments to adopt
and assist them in a nurmber of ways, all of it short of controf by
the federal government. But we do expect local jurisdictions to do
all they can for their airports, communities and the NAS.”

Pressure Poinis
When a general aviation airport is closed, B&CA asked, is addi-
tional pressure placed on other airports in an area, particularly
the commercial hubs? “If an airport is federally obligated,”
Bennett answered, “it is because we have found it to be an
important part of the national airport system, both in terms of

access and, in many cases, to relieve commercial airports of GA
traffic. But we also understand that they can be important just for
access to the community as well as reducing congestion at the
bigger airports.”

Bennett cited the FAA's National Plan of Integrated Airport
Systems as the linchpin of the U.S. airports system and the basis
for identifying candidates eligible for AIP grants. In that regard,
NPIAS currently recognizes more than 3,300 airports deemed
significant to national air transportation and thus qualified to
apply for the funding. It also includes estimates of the amount of
AIP money needed to underwrite infrastructure development to
raise airports to current design standards and add capacity to
those considered congested. The FAA is required to provide
Congress with a five-year estimate of AlP-eligible development
every two years.

The current report, covering 2005-2009, states that 98 percent
of the U.S. population resides within 20 miles of an NPIAS-funded
airport, based on data from the 2000 census. Quoting from the
report: “The NPIAS is comprised of all commercial service
airports, all reliever airports and selected general aviation
airports. It includes 3,344 of the 5,280 U.S. airports that are
open to the public. .. .”

Concerning the density of NPIAS airports in terms of their
accessibility by the general population, the report claims that
“Commercial-service airports are within 20 miles of 66 percent
of the population (77 percent when reliever airports are included).
When general aviation airports are also included, 98 percent of
the population is within 20 miles of a[n} NPIAS airport. Of the
total U.S. population of 287 million people, all but 5.4 million five
within 20 miles of a[n] NPIAS airport.”

The full report can be found in the airports section of the FAA
Web site at www.faa.gov.

provides vital general aviation and
emergency services.”

If You Can’t Ban ‘Em,
Restrict ‘Em

Meanwhile, at nearby Santa Monica Airport
(SMO), local authorities, goaded by
ongoing noise complaints, have been
agirating for some time to shorten the fields
single 5,000-foot runway (3/21). “The
reality here, though,” Brown pointed out,
“is that they want to limit the size of aircraft
that can access the airport to reduce both
noise and the number of operatons.”

According to Brown, the need for more
capacity among Los Angeles’ airports also
“reinforces the tragedy” of the loss of El
Toro Marine Air Stadon in Orange County
to aviation when the base was closed in 1999
and the space approved for mixed devel-
opment. “There we had all the infra-
structure we needed to expand in the Basin,
and the elected officials just couldn’t get it
together to do it.”

Sdll in the Golden State, Oceanside, just
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north of San Diego, is framing its attack on
its airport in an alternative land use study
intended to decide “the highest and best
use” of the property occupied by its airport
(OKB). As in Rialto, the city claims it can’t
afford to operate the airport, but the AOPA
believes the city government is determined
to neglect the feld.

“There was some discussion that one of
the ‘big box’ stores wanted to build an
outler there,” the AOPAs Dunn said. “Two
of the five members of the Oceanside City
Council support keeping the airport open,
and three want to close it and reuse the
land. [One council member also serves as
mayor.] We’re working closely with the
Oceanside Airport Association, and I'm
heading out there in a couple days and will
spotlight these issues in the local media.”

The airport has received AIP grants, but
according to Dunn, the “party of three”
thinks it can pay the FAA back. “It’s an
uphill battle. I think it’s a winnable issue,
though, as there’s an election later this year
for two of the council seats.”

Another threat to airports of all suripes is
incompatible land use around airfields,
resulting in encroachment thar creates all
sorts of problems, ranging from potential
safety risks to noise complaints and
restricted operations. Some airport
advocares believe that in cases where local
governments have been unable to close
airports outright, allowing incompatible
land use (e.g., building homes and
commercial structures along the fence
lines), is evolving into a tactic to ultimarely
gain control of the land for development.
AsJohn Sibold, Washington state’s director
of aviation, pointed out to £& (A,
permitdng encroachment is often the firsc
step in an orchestrated plan to close the
airport.

This apparently is what's going on at still
another Southern California airporg,
Jacqueline Cochran Regional in the desert
community of Riverside, where the county
that owns the field is considering a proposal
by developers to modify the land-use
compatbility agreement with the airport so
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they can build 883 residences on 279 acres
of buffer property.

“The expected impact, based on our
experience in these issues,” Dunn said, “will
be complaints about safety and noise and
attempts to enact curfews and limir aircraft
types accessing the field. It’s an obligated
airport, but they will sdll wy. Like so many
local governments, [the entities that run
these airports] are infatuated by the short-
term money and lose sight of the value of
the long-term airport.”

Creating Tension
Washington’s Sibold observed that
“allowing things in that don’t sit well in an
airport environment, you will create tension
between the airport and the community.”
This then increases the likelihood of
encouraging even more public opposition,
stoking an adversarial climate, which is just
the opposite of what the airport needs.

“If you allow a garbage facility nexcto a
residential area, you will create tension,”
Sibold said. “So why do that when you can
zone for compatble uses? In cases where it
does happen [in Washington], then we say,
‘0K, then you need to cluster it and provide
open areas of green space.” We look at safety
data, and where aircraft might lose an
engine or have a problem in the pattern.”

Ratcheting up the density of housing in
the airport area is then guaranteed to
produce more complaints from residents.
And despite how quiet modern aircraft are
under Stage 3 and 4 rules, noise then
becomes a “perception issue.” This can all
be avoided with proper planning and
zoning, Sibold believes from his own expe-
rience running Washington’s DOT
Aviadon Division.

Despite the California examples cited
here, Dunn and others interviewed for this
report believe that the state has put together
one of the best systems in the country for
preventing inappropriate land use around
its airports. (Sibold said Washington has
patterned its successful airport-defense
program afrer California’s.) That’s espe-
clally good since in 2004, California was
host to 263 public-use airports, the third
highest in the United States behind Texas
(369) and Alaska (312). The California
systemn requires every county in the state to
have an airport land-use commission, or
ALUC, and to maintain a comprehensive
use plan for acreage within two miles of an
airport that specifies what is or is not
compatible with the facility.

“At Cochran Field, Riverside County is
wying to get the land-use plan changed to
allow higher {building] densiues in response
to the developer’s plan,” Dunn explained.

“It is NASAQO's position that inappro-
priate land use around airports hastens the
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injury or demise of those airports,”
Ogrodzinski said. “If you allow
encroachment up to the fences or industry
to erect a tower at the end of the runway,

_ you are endangering your airport. Many

times, I've gone to the FAA and pointed
these things out, and they’ve responded that
‘Zoning is not our business — it is the
locality’s business.” So I knew this would
become a difficult row to hoe [as] . . . there

were limits to what boch the federal
government and the states could do.”

So three years ago, NASAQ and the FAA
began working together on a land-use
initiative intended to create a national
framework for protecting land around
airports from inappropriate use. “Both
organizadons compiled a joint statement of
agreement on the subject. It’s not justabout

noise,” Ogrodzinski said, “it’s about
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comparibility. What could be buile nearby
that would dewract from the airport’s nfem
and usefulness® Remember, these are
essential public facilities. You have to
protect them as such.”

Do You Reatly Meed Your Alrport?
With moderm city govermuments being pulled
in so many directions by ever-escalating —
and often conﬂictjncr-~ demands for services
from residents and busme% with declining
rax bases, unemployment issues, crime,
educadonal needs and all the other problems
that fill our nighdy news reports, how can
they be Lommced of the importance of
retaining a quh neutral or cash-draining
mumupal airport when developers are
telling them bow much money they can rake

in by replacing it with condos and suip

malls? How do vou persuade a community

that it needs its airportas a fuliy funcoonal,
unencumbered public asset?
First, as NASAO’s Ogrodzinski observed,
“If the airportdoesnt havea ‘champion,’ it
toast.” He meant someone like Toyota
Mortors Guifstream caprain Pat Carey, who
ook on the leadership role in the late 1990s
to save Hawthorne Airpore (HHR) in Los
Angeles. (In recognidon of his efforts, Carey
received a B¢ (A Vision Award in 2002.)
Then the champion - either an indi-
vidual ov a group — must begin an
organized campaign to educare local
officials, residents, and business and industry
as to the value of the airport as a public agset.
The first place to start is by compiling a

“yalues” checklist. Then a lialson must be
established with the public to show how the
airport and general aviadon not only touch
their lives pers()naiin but what it represents
to the furare growth of the afea, thatits a
long-term asset benefiting the overall
economy and quality of life.

The AOPA has long described general
aviation airports as portals o the larger
world, and Ogrodzinski agrees. “T'm very
ofren on the road, and when I'm tqikmo
about GA airports, I describe themas local
gateways to the world — with your airport
you can getanywhere in the world, you have
access not onl» to the National Am?space
System but the international airspace
svstem. If vou order something on line and
don’t live in a metropolitan area, you will in

Out in Oklahoma — the birthplace of business aviation, according
to state aviation director Vic Bird — they practice what they call
“airvangelism.”

“firvangelism is an awareness campaign, letting average
gitizens know just how important the aerospace industry is in our
state,” Bird told B&CA. “The second part of it involves telling
them how important their GA airports are. | simply make people
aware of something they take for granted.”

Aerospace is one of Oklahoma's top three industries, providing
more than 140,000 jobs, a $5 billion payroll and industrial cutput
of $1.2 bitlion a year. “From the time of Clyde Cessna, who started
in Oklahoma, aviation has been important here,” Bird said,
proudly. “We are recognized as of one of the six major centersin
the world for MRO, and accordingly, American Airlineshas gstab-
lished its largest maintenance base in Tulsa. Additionally. we have
the U.S. Alr Force Logistics Center at Tinker Air Force Base.
smploying 26,000 peopie and providing a $3.5 billion impact in
the state.”

But it was the 111 general aviation airports distributed
throughout Oklahorna that Bird wanted to talk about, especially
about their value in attracting both industry and business aviation
10 the state. '

“For example, idabel, Okla in the southeast corner of the
state. hosts significant Weyerhaeuser Forest Products and Tyson
Foods operations, employing 2,300 people, and one of the reasons
why both of these companies sited there is because of the
presence of the airport [404] with its 5,000-foot runway. The
town is not close to any commercial airport: it’s at least 2.5 hours
from DFW, at least three hours from Fort Smith. and four hours
from Oklahoma City. Being able to get there in a business jet is
important to those two companies.

ness jet
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“And we have examples of that al! over our snate he continued,
“major corporations fike Michelin and Dollar General, which have.
respectively, a plant and a distribution center in Ardmore collectively
employing 2,000. Ardmore has two jet-capable airports [ADM and
1F0], and both companias have identified those airports asreasons
for being there. Business doesn’t come calling in a Greyhound bus
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today — it arrives in a business jet.”

There was a time when ldabel had some concern about sponsor
commitment at its alrport, Bird said, “but 10 years ago there was
a strong focus on what the airport could mean in terms of
economic development in that community, and since then, it has
peen well protected. My predecessor assisted in that regard, but
it was a grassroots recoghition of the role the airport plaved that
saved it. Those fields are truly a way 10 the world for communities
like this, a real lifeline.”

Oklahoma hasn't been greatly confronted by airport closure
threats of late. but Bird did mention one field that he has concerns
about. “The airport at Grand Lake [309], a major tourist
attraction, has fallen into the hands of a private individual,” he
said, “and that has caused concern with us and the FAA, because
together, we have about $1.5 million invested there. Wewant {o
get it back under public control. There is massive development in
that area. lots of home building, and we'd feel better if it's back
in public hands because there are developers who'd fike to get
that land.”

Grand Lake had bear owned jointly by the county and @ pubhc
trust. As part of a settiement following a series of lawsuits
involving the trust, it wound up being conveyed to the airport
manager. “He's said he intends to keep it public but has to make
money from it.” Bird said. “He wants to construct ‘nangar-homes,’
which the FAA adamantly opposes, and so we don't know what
his next move might be. The AOPA has weighed in on it on behalf
of us, as did the EAA [Experimental Aircraft Association], and the
NBAA adopted a resolution supporting our efforts to get it back
10 a public facility. We are pursuing this in both federal and state
courts.”

Bird contends that the birthplace of business aviation was
Oklahoma as a direct result of the oil boom centered in the Tulsa
area in the early 20th century. “Companies like Phillips Petroleum
chartered Wiley Post to fly their executives around,” he said,
“and they learned quickly that they could get there faster by
aircraft. All of the refiners started flight departmants here in the
1920s and 1930s. We have really deep aviation roots. it’s a
legacy we aim 1o protect.” :
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all likelthood have to rely on a FedEx, UPS
or DHL general aviadon aireraft bringing
your package to your local airport. So the
airport is a hub of commerce and vour
community’s front door to the world.”

The public-service argument is even
more compelling, especially in the wake of
last vear’s hurricanes thar devastated the
Gulf Coast. “Look at the aftermath of those
storms,” Ogrodzinski said. “General
aviation airports becamne staging areas for
the National Guard, the Red Cross and
other NGOs [non-governmental organi-
zatons}. Ispoke to several airport operators
afrer Karrina and Rita. and those airports
became places where people went because
the alrport had fuel, or it had large buildings
still standing that could be used for shelter,
So they gravimted naturally o the airport
to find it not only a place of comforr and
solace bur their lifeline to emergency
services, becanse there was nothing leftin
the corumunity to fill thac gap.”

And since everv airport is part of a larger
network, “aviaton alphaber organizations”
were able to arrange critical resources and
services to be wansported from other unaf-
fected atrports 1o those requiring assistance.

“My poing,” Ogrodzinski concluded, “is
thar clearly in terms of navural disasters,
hurricanes, fives, flooding or heavy rains,
these atrports serve as lifelines. How are we
going to get supplies in or evacuate people
if we don't have airporzs?”

Ar the NBAA. the business aviadon lobby
is taking the approach in it alrport-advocacy
effores of promoting the fact that airports
exist for reasons other than just max-benefits
and are parc of essential infrastructure,
serving a broad range of purposes. “It’s a
never-ending crusade as wo why it’s impormant
to keep visible the full value of aivports on a
local and national basis.” Brown said. “We
are often seen as a small special interest as
compared to the broader public and all of
their issues. so we need o develop a public
understanding of the value of airports w
cheir lives in the same contextas highway and
rail infrastrucrure.”

So what do vou tell cash-poor municipal
governments struggling to provide basic
services to their communites? Why should
they avoid the siren call of the developers
who promise them a short-rerm financial
soludon to thelr problems in exchange for
their airport’s land?

“Iery 1o find out what the community
thinks of its airporcand of itself)”
Ogrodzinski said. “For example, some
communities are tourist destinations
intetested in luring people to the area, or
thev often talk about rax breaks to arerace
business to the area. I will remind them that
the CEQ of that company they want o give
the tax break 1o 5o ir will pur its plant there
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will fly into the community’s airport in a

company aircraft. In other words, the
airport is an lmportant business asset to

sapport sustainable local development.

“Tr's important to tell people who are not
aviarion oriented that we have a natdonal
svstem of airports,” he continued, “and thar
if theyare, for whatever their reasons,
interested in closing their local airport, they
need to know they are pulling an important
brick out of their wall, thatis, disconnectng
themselves from a natonal transportation
svster.”

Dunn at the AOPA added, “Whar we ask
them is if they want to close the intersuate
off-ramps to their communities. We tell
them the NAS is an interstate system in the
sky, that one mile of asphalt on a road wkes
vou one mile, while a mile of runway will
take you anvwhere in the world. The US.
Deparunent of Commerce recendy updated
the impact of GA airports in its "RIMS-IT
economic model and discovered that, for
every dollar generated on an 2irporr,
another $2.33 is genevated in the
community it serves, and that equates to
jobs and payroll. Many businesses will
locate a facility based on the presence of a
GA airport.

“Tt they have a developer in their midst
who's committed tens of miflions of dollars
to the city treasury. sure, it's an uphill
bartle.” Dunn continued. “It’s always a
challenge. But the message we have got to
get across is that whether vour airportis a

Alrplanes Hiuminate the night sky while coming and going from Van Nuys Alrport, California.
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Operations

ow Washington State Encourages Compatible

Land-Use Planning Around s Airports

It’s not just the land within the airport
boundaries, stupid. As ever more airports
are saddled with noise and operational
restrictions due to encroachment by homes
and commercial properties, the importance
of compatible land-use planning has never
been more obvious.

As John Sibold, Washington state’s
aviation director, pointed out to B&CA, often
allowing encroachment of inappropriate real-
estate develgpment signals the first step
toward ultimately closing the field.
Consequently, encouraging proper land-use
planning is a major component in the
Washington DOT's airport preservation
program.

“The best way to describe our role is that
we are tasked with preserving the state
aviation system, with the understanding, of
course, that the airports are controlled by
local ownership,” Sibold said. “Because of
that fact, our job can be difficult, and we
approach it several ways.” In addition to
providing money and resources to airports,
especially smalier fields that can't qualify
for federal grant money, the state vigorously
pushes a compatible lanctuse program. “I'm
the [airport] custodian here,” Sibold
explained. “I don't own the system, so |
have to encourage local jurisdictions to
protect their public assets.”

Thus, Washington’s airports program isn't
as much about advocacy as it is a vehicle
for presenting airports as transportation
assets and providing assistance to local
jurisdictions for proper land-use planning.
“We try to convince them not to adopt land-
use measures incompatible with the airport,
often the first step to closure,” Sibold
continued. “So in the 1990s, the
Washington DOT Aviation Division, following
a model developed in California, was able to
convince the state legislature to pass a law
requiring local jurisdictions to protect
airports as essential public facilities.”

The second step was an amendment 0
that legislation recognizing that, for certain
assets deemed to be essential public
facilities, like airports, a higher standard of
protection was needed. “The legislature
accepted how difficult it is to [site new
airports] . . . in these times, so it is essential
to protect what you-already have.”
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So the legislators gave the Aviation
Division authority to provide technical
assistance to land-use authorities, counties
and cities. “It requires that when they are
updating their comprehensive land-use plans
and get to aviation, they are required to
contact us so that we can come in and give
them advice as to what has to be protected.
We have done that in the majority of
counties in the state — 60 of them.”

In the case of airports and land use, the
Aviation Division approaches local juris-
dictions, and attempts to work with their
officials and planners to develop policy and
zoning that meets the intent of the law.
“Different approaches are taken with each
airport, as every situation is unique,” Sibold
said. “In urban environments, for example,
it's more difficult because the land is more
valuable. What we ask of them is to zone it
for aviation and light industrial use so there
won't be a negative impact by building the
wrong structures close to the airport.”

Development Attracts Development
Being able to affect this process is essential
for the long-term health of the airport
because, as Sibold put it, when you allow
certain development to occur, it will attract
other development. “Since small airports
are often-unable to pay for themselves with
the business that's generated on the field,
municipalities don’t see them as high in
value, so they’d rather take that land and
develop it. So it’s important to get a head
start at airports that don't yet have land-
use problems so they can be zoned for
protection and to keep their operators
focused on that pro-airport philosophy.
Where you have airports closing, it's where
there is a lot of urban pressure.” Although
Washington recently lost privately owned
Evergreen Airport in Vancouver, Sibold
claimed the program has been generally
successful in defending the state's other
fields.

For cases where a jurisdiction disagrees
with the state’s airport land-use policies, a
mechanism has been written into the law
allowing airport users to file complaints with
the state's Growth Management Hearings
Board if they believe that the airport’s policy
doesn’t follow the intent of the law. “The

Hearings Board takes cases from individuals
from both sides of the argument as to
whether or not the policies of the airport
comply with the intent of the law,” Sibold
said. “In all of our cases where these
complaints were filed, the jurisdiction was
required to go back and revise its policies
to do a better job of protecting the airport
from incompatible land use.

“The state has the authority to file, as
wéll,” he continued, “but we rarely do, as
we believe it's the public’s responsibility.
The legislature was clear — they don’t want
Big Brother in there, they want people to
negotiate with each other [since] they
recognize that every issue is different. Every
jurisdiction has to get public comment from
our agency on our plan. We're only
addressing land-use outside the airport
poundaries. All land use within the
boundaries, if it’s federal, is subject to
approval through the master plan process.”

The “problem” state aeronautical
commissions face in these times of
restricted municipal budgets boils down 1o
this, Sibold said: “If you have an extreme
urban environment and are running out of
land, any property like the airport is an
important tax base, maybe the only one. If
you can't figure out the value of the airport
in a way that makes sense, then there's
pressure to close it."

But public assets don’t always have a
financial rate of return — there may be cost
associated with them that must be
absorbed or justified by the long-term value
they return to the community, in the case of
general aviation airports, as key
components in the transportation infra-
structure. “One big mistake that we [as a
nation] made in the past was selling off our
rail systems,” Sibold pointed out, “and look
what happens now when you want to build
a light-rail system.

“When people argue with me on the
money and jobs issues,” he continued, “I tell
them that it's not about the ‘rich pilots with
their toy airplanes,’ it’s about the trans-
portation asset. You're supposed to be
thinking about the future. There may be
cases where there are multiple airports [in
one location], but you have to think long and
hard about giving even one of them up.” In
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Washington, the compatible land-use
program is the primary tool in Sibold's
toolbox for creating awareness of that
present and future value.

Get Involved in the Process
Sibold said airport backers can assist the
state in protecting these public assets by
getting involved carefully and intelligently
in the political decision-making process —
that is, not being adversarial but working
with local jurisdictions as advocates for
transportation. This can take the form of
appointments to boards or even running
for office. “When communities take away
airports, where do they think these
airplanes are going to go? You have to plan
for the future, and if you're turning the
landing fields into retail development,
those facilities will never come back. The
aviation opposition votes and gets onto
city councils, so if you're worried about
that, you'd better run for office.”

When Sibold and his people approach a
community engaged in discussions to
chuck the airport for strip malls and big
box stores, “we find the pro-aviation
council members who will sway the
others. You have to find reasonable people
who understand it, and you have to
understand that it gets political.” So it's
to the airport advocates’ advantage to get
involved in the master planning process

and offer acceptable compromise -

solutions.

But again, the approach that airport
advocates, especially pilots, take must be
carefully considered to avoid polarizing the
situation; i.e., it's a good idea to work with
people, not against them, toward a
compromise that preserves the airport
and allays the reservations of the anti-
aviation factions within the community.
Yes, this is hard work and always tedious,
but according to Sibold, you get more by
being a positive force for the future of
transportation in your area than by
opposing the process.

Sibold, an active pilot who flies his own
Cessna 180 on “slick” floats, occasionally
gets frustrated with activist pilots who,
just like the city councils that see only the
short-term profits to be reaped from

replacing the airport with development,

fixate only on the airport and not on the
future and the challenges facing the
community.

www.aviationweek.com/bca

“They don’t look at the big picture,”
he said. “You have 1o be involved in the
modern-day issues, what needs to be
done to allow airports to survive. In
public parks, they’re doing multiple-use
activities, in one case up here combining
a seaplane base with a lakeshore park.
That's a good model for airport
advocates to look at — that is, multiple
use that is compatible with the airport.
You gotta’ be smart about this, and it
takes work.”

Pilots must be sufficiently savvy to
understand that “in today’s environment,
you have to be careful and politically
sensitive — you don't want to create a
problem that didn't exist before,” Sibold
warned. “Pilots and operators and
advocacy groups have to understand how
to ‘work’ the community and be aware of
the sensitivities around the airport. You
can't all of a sudden raise enormous
issues about the airport; you have to be in
step with the community when you talk
about further development of the airport,
to work with them and have public
meetings so people fully understand what
you're doing. You can't do any of thisin a
vacuum any more.”

Sibold cited Blaine Airport (4W8) on
the Canadian border, whose
management put together a master plan
to extend the runway, “and when the
master plan when out for comment,
people objected to all the money that
was going to be dumped into [an] airport
‘with very little usefulness.” What got
published was what it was going to cost,
and that's all people saw, not the
arguments in favor of the airport and the
future of aviation in the area. You can’t
look at the value of the airport today —
you have to project the need, say, 20
years out. . . . The public should have

been more involved along the way. You -

can’t just go and raise major issues
around the airport that will create
consternation without first working hand
in hand with the community.”

So Sibold urged airport supporters to
“figure out the ways to make the airport
valuable to your community. If the
numbers don't support it, you have to
show people the public asset value that
the airport represents. It's about how
the government has to provide certain
public resources.”

large one or a small GA field, you have
single-engine piston aircraft being delivered
at a higher rate than ever per quarter, more
people are flying, and we have to keep the
airports open.” ‘

Maintaining the Status Quo

It being nearly impossible to expand an
airport today, let alone site a new one, just
retaining what we have is a full-time job for
all stakeholders. “[Jt] requires vigilance and
the willingness to step forward and be active
with local officials and city councils to make
it apparent how valuable airports are in
terms of social values,” Brown at the NBAA
said. “When you look at post-Katrina and
the role those airports [on the Gulf Coast]
played to help preserve the economic fabric
of those areas, you see the value of the
community airport.”

Brown cited a panoply of airport
advocacy resources the NBAA makes a
available to its members to assist them in
articulating those values to the government
entities controlling the destiny of their
atrports. Listed on the organization’s Web
site (www.nbaa.org), they include an airport
advocacy CD that enumerates the afore-
mentioned values airports provide the
community and suggestions on how to
develop airport support groups that can work
with local government as well as citizen
neighbors to develop broad-based support.

From the alphabet groups to state aero-
nautics departments vested with preserving
their aviation assets to individuals engaged
in the front lines of the ongoing fight,
everyone B¢CA ralked with said community
involvement is the key to success.

In his peregrinadons around the country,
Ogrodzinski said he’s seen examples of
airports getting “adopted” by local groups
in exchange for having use of some of the
facilities for their meetings. “Not only that,
but they get exposed to aviation and learn
about what it does for the community.
Some airport managers will open their
hangars for community affairs. This is tue
tommuniry outreach. You have to build 2
nerwork of support and then engage the
local media, which is always looking for
newsworthy stories.”

This support can also cournter news from
the pro-development side explaining why the
airport should be deep-sixed in favor of big-
box stores and subdivisions. The more
people get to know their airport — its
expanses, its typically light activity, its relative
quiet — the better they can appreciate its
merits against its would-be successor. And
just as the citizens of Concord discovered, in
the end the airport looks like a pretty
neighbor, just the way it is. B&CA
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